I
Whores of the Court

Psychologigsas De Facto
Triersof Fact in Our Justice System

In February 1992, [Eileen Lipsker] came to the Fairmont Hotel
balroom in San Francisco to explain the process of her memory
return and her testimony at the trial to the American College of
Psychiatrists. Afterward, the psychiatrists, including some of the
most distinguished members of the profession in this country,
crowded around Eileen. They believed her, they told her. They
admired her. They felt intense compassion for her ordeal. At
first, Eileen's big light-brown eyes looked doubtful. But along
came another psychiatrist, and another, and yet another. With
each one of their congratulations, Eileen brightened a bit. And
soon she was glowing like the moon.

Lenore Terr, Unchaned Memories, 1994

THE PSYCHOLOGY-BASED COURT CASE

One afternoon in early 1989, Eileen Franklin Lipsker, ayoung Amer-
ican mother, gazed deeply into her daughter's dark eyes and fell
directly into a nightmare twenty years past. The merest accident of
expression in her daughter's eyes brought Eileen face-to-face with
another child, long dead, brutally murdered in California in 1969.
With the vision of the dead child's face as the key, a whole vault of
terrible memories of that long ago death became unlocked in Eileen
Franklin's mind and she began to remember, slowly at first, but then
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faster and faster, what her mind had fought so hard to keep hidden
from view —that as a child herself she had witnessed the murder of
her little friend, Susan Nason, at the hands of Eileen's own father,
George Franklin. When these long-repressed memories were fully
recovered and Eileen knew what she had, she aso knew what she had
to do. She brought before the legal authorities in California her
memory of that terrible traumafrom so long ago.

On November 28, 1989, the police arrested George Franklin
and charged him with the murder of nine-year-old Susan Nason
twenty years before.

There was not much direct evidence in this case. Susan's body
had been found eight weeks after the murder in a rather remote
wooded area. The materia details of the case were widely published
in the media— that Susan's head had been crushed by arock, that she
had worn a silver ring on her finger, that she was found lying not far
from an old mattress— but at the time of the crime, no circumstantial
evidence tied any particular individual to the crime and no eyewit-
nesses came forward.

Twenty years later there was still not much evidence other than
Eileen's recovered memories. She said her father committed the
murder; he said he did not. N 0 one else saw anything. Eileen claimed
that the trauma of witnessing the horrifying murder of her little
friend had been so great that she repressed the memory for al those
years and then, quite inexplicably, recovered it twenty yearslater.

Given the lack of physica evidence and the heavy reliance on
psychological claimsin this case, it is not surprising that in Franklin's
trial for murder the bulk of the "evidence" presented was the opinion
of experts— psychiatristsand psychologists— concerning the repres-
sion and recovery of memory, and the consequent reliability of
Eileen's accusations against her father. Dr. Lenore Terr, a California
psychiatrist, was the prosecution’'s principal witness in explaining to
the court the obscure psychological phenomena the jury had to con-
sider in weighing the case against George Franklin.

The prosecution's case rested on certain psychopolitical assump-
tions that have become popular in some segments of the mental health
community. It isassumed that children who experienceterrible trauma,
like witnessing murder or experiencing sex abuse, often suffer, like
some Vietnam vets, from post traumatic stress syndrome. It is aso sad
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that one of the most common features of this stressdisorder is the loss
of the memory of the precipitating traumatic event—what psychiatrists
cal "repression” of the traumatic memories— because the mind seeks
unconsciously to protect the person from having to reexperience the
trauma in memory. Lastly, it is assumed that repressed memories can
be recovered in the proper conditions, usually in the context of therapy,
but perhaps through an accidental triggering asin Eileen'scase.

These psychologica assumptions and countless others like
them— lacking any scientific basis but embraced unquestionably by
their adherents—over the last twenty-five years have crept insidi-
ously into our legal system, into legislative bodies and courtrooms al
over the country.

In George Franklin's case, the judge and jury accepted as scien-
tific fact Dr. Terr’s testimony regarding trauma theory, repression,
and recovered memories; they took as truth the startlingly assured
statements of this psychological expert about historical facts and
mental mix-ups, and her confident explanations of the way the mind
works. On November 30, 1990, based on the word of his estranged
daughter and the testimony of this expert psychological witness,
George Franklin was convicted of murder and sentenced to life in
prison.

Dr. Terr writes that when Elaine Tipton, the prosecutor, asked
severa jurors after the trial what led to their decision, " She told me
that a number of them said my testimony had convinced them. |
learned something from that: sometimes hypotheticals are just as
compelling as specifics' (Terr 1994, p. 58).

Did George Franklin murder Susan Nason? Was Eileen really
so scared by the awful event she witnessed that she immediately lost
all memory of it, continuing to pa around happily with her father as
before, riding around the state unconcernedly in the same vehicle
where she supposedly witnessed the assault on her little friend?Can a
memory really be blown out like a candle in an instant, only to be
relit by accident twenty years down the line? When Dr. Terr lectured
the courtroom in California on the mysterious operations of the
mind that would permit just such a sequence of events to transpire,
should the court have accepted what she said asreliable truth?

All over America today, psychological professionals like Lenore
Terr are climbing confidently into the witness box to lecture judges
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and juries on just such matters: how the mind works, how memory
works, what a trauma is, what effects trauma has on memory, which
memories are trustworthy and which are not.

With nothing else to go on in most of these trials other than the
word of the psychoexperts so confidently testifying, it is crucial that
we know the answer to these questions: Do all these hundreds of very
expensive experts really know what they are talking about? Can the
rest of us trust them? Can we rely on what they tell us to be the last
word in scientific knowledge about the workings of the mind?

Alas, no. Psychology's takeover of our legal system represents
not an advanceinto new but clearly charted areas of science but ater-
rifying retreat into mysticism and romanticism, a massive suspension
of disbelief propelled by powerful propaganda.

Thanks to the willingness of judges and juries to believe psy-
chobabble with scientific foundations equal to horoscope charts,
babble puffed about by psychological professionals with impressive
credentials, what we've got now are thousands of self-styled soul doc-
tors run amok in our courts, drunk with power, bedazzled by spectac-
ular fees for the no-heavy-lifting job of shooting off their mouths
about any psychological topic that sneaks atoe into a courtroom.

The demand is great, the supply is huge, and the science behind
it al is nonexistent. But the reality does not matter.

With the passage of well-intentioned and broad-reaching social
welfare and safety net legidation over the last decade buttressing
Americans willingnessto buy into any claim made by a certified psy-
chological professional — not just claims about trauma and memory—
our legal system today generates a virtually unlimited demand for
psychoexpert services while the psychoexperts display an equally
unlimited willingnessto service those demands.

Lenore Terr sound-alikes are echoing around the country in
hundreds of courtrooms in various types of trials both criminal and
civil. Thousands of psychological "experts" confidently — and expen-
svely—inform judges and juries, patients, plaintiffs and defendants
not only about how memory works—as in the Franklin trial — but
how the mind itself works, how the personality is formed, what
aspects of character and behavior can be changed and how to go
about it, as well as what wrong was done, when and how it was done,
who did it, how much responsibility a party bears, and whether and
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when said party can be rehabilitated. In the civil realm, psychoexperts
determine for the courts the nature and extent of psychicinjury, dis-
ability, and discrimination; the presence or absence of abuse; and the
relative fithess of parents.

The result is what has al too clearly become the rape of the
American justice system.

A Mental Devil Made Him Do It

The man who stabbed the daughter of state Sen. Arthur
Dorman 16 timesin February did not know right from wrong
at the time, making him guilty of the crime but not criminally
responsible, a Howard County circuit judge ruled yesterday.

Gary C. Moncarz was found guilty of murdering Barbara
Susan Dorman, his girlfriend of about a year, but Judge
Dennis M. Sweeney ruled that Moncarz suffers from a severe
mental illness that prevented him from understanding his
actions.

Moncarz, 42, a former accountant, was remanded to the
custody of the state Department of Health and Mentd
Hygiene until he is deemed no longer a danger to society or
to himsalf.

State's Attorney Marna McLendon sad psychiatrists will
determine when Moncarz can be released but that he likely
will spend a long time in an ingtitution. (Francke, Batimore
Sun, August 27, 1996)

In criminal trials, we have competing teams of psychoexperts
analyzing the accused, first to tell the judge whether the defendant is
competent to assist in his or her own defense; then, if the defendant
is found competent, the defense hires another raft of experts to tes-
tify that competent or no, the defendant is mentally disordered in
some way and so should be found not guilty by reason of insanity, or,
if not completely insane, his or her criminal responsibility should be
considered less due to some diminished mental capacity or state of
mind.

"He cannot understand the charges against him. She couldn't
tell right from wrong. He couldn't distinguish fantasy from reality.
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She couldn't control her actions. He is the victim of an irresistible

impulse. He was traumatized by the war. She was in a flashback. He

suffers from an incapacitating mental disorder. She has a psycholog-

ical disease. It's not his fault because he wasn't taking his medication."
A mental devil made him doit.

Che Rashawn Pope reportedly sad five words before he
pulled the trigger of the gun he was pointing at 17-year-old
Sadrac Barlatier in Mattapan Square.

"Thisisyour time, man."

Pope, 18, has been charged with first-degree murder in the
October 11, 1995, shooting. His defense attorney is consid-
ering arguing that Pope.. . . killed because he is afflicted with
"urban psychosis* from living in an environment made "toxic"
by exposure to gangs, poverty, fatherless families, drug use,
teen-age pregnancy and violence. (Ellement, Boston Globe,
October 14, 1996)

In old mystery stories, motives were assumed to be simple and
the detective aways asked first, "Who benefits from this crime?"
That was yesterday. Today the psychiatrist asks, "Who traumatized
this perpetrator?"

Psychological explanations invoked to get people out of impos-
sible situations are much like the deus ex machina solution toirresolv-
able plots in ancient plays. When dl the characters are inextricably
knotted up with no hope of resolution in sight, suddenly the god
descends from the heavens and takes everything in hand. And, like
deus ex machina and al other good dramatic devices, psychological
resolution tales require considerable suspension of disbelief to operate
effectively.

What we want today is not retribution but the understanding that
is the heart of acompelling narrative. We want a good story, preferably
aclassctaleif not an epic drama. We are no longer willingto judge the
conduct of others as good or bad, becausewe no longer believethat the
individua isactualy responsiblefor hisor her own conduct.

Lately, in Massachusetts, we had the tragic and senseless murder
of abrilliant young student at Harvard by her female roommate, who
then committed suicide. The press was full of psychological experts
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speculating that this appalling action was caused by cultural isolation
disorder or school stress disorder or rejected friendship disorder. Not
one expert suggested that the fault lay with the murderer herself.
Why not? Have we lost dl belief in persona responsibility for good
and bad?

Modern psychology, permeating our culture and our legal
system, has convinced the larger society that responsibility for
behavior belongs to the background and context in which it occurs,
not to the individual performing the action. We believe that people
act—when they act badly —for reasons that are essentially written in
their history and outside their control.

Rehabbing Rapist Killers

Thisisaso the reason that so many Americans are so ambivalent about
punishment for crime. We vastly prefer the idea of rehabilitation over
punishment, especialy for criminals who can make even the remotest
claim to victim status. Thus we have, despite any evidence of effective-
ness, judge after judge sentencing criminals of every dangerous descrip-
tion and degree to so-called treatment programs.

When O. J. Simpson pled "no contest" some years back to the
charge of beating his wife, he was sentenced to psychotherapy. Cel-
lular psychotherapy. He did it by telephone.

In 1975, Officer Matthew Quintiliano, a policeman in Con-
necticut, was sentenced to therapy after he killed his first wife. He was
cured by the wonders of modern psychotherapy in three months and
wasfreed. He married again and subsequently killed his second wife.

Why do we, the public, go along with psychotherapy as a sen-
tence? Because it goes right along with the idea that no one is really
responsible for his or her own actions. We are al victims of outside
malevolent forces. Criminals are not bad; they are damaged. Since
society caused the damage or alowed it to happen, society should
repair it. Rehabilitation has long been a component of the criminal
justice system, so rehabilitative psychotherapy fits well as a natural
extension of that idea.

Doesit work? Can psychotherapy really rehabilitate wife beaters
and murderers and rapists and drunks and druggies? Our current
method of measuring effectivenessis to ask psychotherapists if psy-
chotherapy works. Mostly they say yes.
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They are wrong. Even for what is probably the most important
question—"Will thisguy kill or rape again?' —theforensic clinicianis
correct in hisor her predictionsno more than one third of the time.

Constructing the Psychological Child
The demonstrated incompetence of forensic clinicians at seeing into
the souls even of their own patients has not stopped the legal system
from granting them terrifying power, not only in criminal domains
but adso in any and al cases involving children as defendant, victim,
witness, or subject of some adult dispute.

When afifteen-year-old, 220-pound "child" in Massachusettsis
accused of stabbing the neighbor lady ninety-six times, unto death, it
is the court-ordered psychological evaluator who counsels the judge
whether the young man should be tried as a child who can be rehabil -
itated or as a man subject to aman's punishment for a man's crime.

When ten- and eleven-year-old boys drop afive-year-old child to
his death from the roof of afourteen-story building, it is child special-
ists who peer with mental telescopesinto their histories and into their
futures and tell the judge what caused this terrible behavior and what
can be done to fix the boys so it will not happen in the future. The
courts accept this counsel from the highly paid professionas because
they think they have no choice. Our courts accept at face value the
clams of al these entrepreneurial experts that they understand what
goeswrong with children and they understand how to fix them.

They don't.

Psychological professionalsaso clam to have specia skills that
alow them to detect unerringly what isin the best interests of achild.
They tell our courtswho will be the better parent, who is too crazy to
have custody of a child, whether moving from one place to another
will disturb the childs mental health, and whether the child was
abused by one parent or another.

Are mental health professionalsany more knowledgeable than
you or | about whether a child has been abused in the home? About
whether the child is better off removed from the home? About
whether the child will grow up better under Mother's custody or
under Father's? Of course not. How could they be? There are no
special secret tests for any of the factors that child clinicians claim
are so crucial to their so-called professional opinions.
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It is essentia for the future health of American children and
their families that al these professionals be forced to lay their cards
on the table so that everyone, parents— prosecutors, and judges alike—
can see what an empty deck they are dealing from. The system is a
farceand it perpetrates awful injustices.

My Mind Has Fallen and It Can't Get Up

Like family law, the entire arena of civil litigation also has experi-
enced a huge increasein the testimonial activitiesof the forensicclin-
ician. The modern proliferation of mental disorders has provided a
veritable bonanza for entrepreneurial psychologists, not to mention
their associated attorneys, not only in traditional injury and liability
tort cases but also in disability and discrimination claims.

How does it work? Simple. Hire a psychoexpert to come into
court and testify that you are damaged invisibly —mentally, emotion-
dly, psychologically —that you suffer from one of the hundreds of
psychological disorders " recognized" today. Then you have two ways
to go. In astraight injury claim, your expert can testify that your psy-
chicinjury was caused by the traumayou experienced at the hands of
your neighbor, your employer, or an unfeeling institution. In a dis-
ability claim, the expert must testify that your employer or a public
accommodation discriminated against you by refusing to recognize or
make reasonable accommodation to your disability. In both cases, you
require much money to repair theinjustice.

A typicd caseis that of the employee fired from aradio station
in Washington state for offensive on-the-job behavior, who recently
was awarded $900,000 by a jury for adiscriminatory firing and for the
psychic injury done to her by the discrimination. Her poor job per-
formance, according to professional opinion, was produced by a
mental disability and therefore occurred entirely outside the realm of
personal responsibility.

Psychological disabilities, not incidentally, can be diagnosed
only by trained professionalswhose word cannot be credibly disputed
by anyone other than another trained professiona. No mere
layperson can hope to match or, God forbid, criticize the diagnostic
skills of the clinical psychological professional.

The cost of the needed treatment, the psychotherapy, is dways
included in the requested compensation in civil injury trials. Thus
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you have therapists testifying that yes, it is absolutely crucial that this
plaintiff receive plenty of expensive psychotherapy for her disorder.
Having therapists testify about the need for psychotherapy is about as
smart as answering an insulation ad that promises Free Anayss of
Your Home's Heating Efficiency.

They Say This Is Science

I'n criminal trials like that of George Franklin, in which the psychoex-
pert Dr. Terr created a completely novel and entirely hypothetical
model of the operations of mind and memory, and sold it to the jury
as science—sciencel —and in the innumerable civil trials over just
about everything, we now have countless psychoexperts shamelessly
regaling the courts with their personal opinions about the workings
of the mind and behavior, which they have wrapped in the trappings
of science through nothing more than aliberal sprinkling of jargon
and some fancy-sounding titles and credentials.

That the courts accept expertise on the experts own valuation
of it reflects desperation as much as acceptance. Our courts—we, the
people—need help to understand past behavior, to control present
actions, and to predict who's going to do what kinds of awful things
in the future.

Common sense tells us some things. We beieve that the older
guys get, the less likely they are to rape anyone. We believethat if guys
knock around one woman they will knock around another one, and if
he hits you once he will hit you again. We believe that most men who
beat up on their children in a rea nasty way do so much more than
once. We know that most killers don't kill more than once in a life-
time—which makes rehabilitation of murderers a kind of funny con-
cept—and we know that the older a guy is, the less likely he is to be
violent. (Heisaso more likely to drivesowly and to wear ahat.)

We aso know that all these little factoids gained from our own
experience, newspapers, movies, and television are unreliable, the
best-we-can-do, unscientific beliefs that don't give us absolute secu-
rity or predictive accuracy. What's to say that this particular sev-
enty-five-year-old man won't knock your head in with a baseball bat
and rape you? Who's to know if this other guy wasn't so horrified
by his hitting his wife once that he'd kill himself before doing it
again?
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We want more certainty than that provided by rules of thumb,
and we want more safety than that provided by our own limited expe-
rience. Thus modern Americans will embrace almost any psycholegal
theory or claim that highly paid and highly arrogant experts spin on
the witness stand. We and our judges are blinded by jargon, fancy-
sounding credentials, and fancy degrees.

Doesit drive dl of uscrazy to live with the myriad uncertainties
that arise because the field of psychology isin its infancy and simply
unable to answer — sometimes unable even to address—so many of
the questions in our justice system for which definitive answers are
desperately needed? Perhaps so. But relying on pseudo-experts who
are simply not up to the job the courts demand of them will not fur-
ther the cause of justice in this country. It will just make the whole
system and the whole society sicker.

For al forensic psychologists who work one side of the court-
room or the other, the job is lucrative. However, the idea that much of
professional psychology's move into the courtroom has been motivated
by smple economic interest is not really all that aarming. Money is a
motive we can al understand. As a society, we are used to people
willingto do anything to chase a buck, and we understand them.

But we also must wake up to the fact that the present and
growing dominance of psychology in the courtroom poses a graver
danger to society than simple monetary corruption. Much of the pre-
sent marriage of psychology and the law has been cemented by avir-
tualy impregnable arrogance and institutionalized in both law and
legal practice, and that is ascary thought indeed. Both the public and
the practitioners themselves have been seduced into believing the
pseudo-experts bunkum, have managed to get that bunkum written
into law, and have effected a wide acceptance of a crucia judicial role
for the bunkum artists as well.

TWO ROADS DIVERGED — EXPERIMENTAL

AND CLINICAL PSYCHOLOGY

The public and its legal system do not know that the psychology that
holds such sway in their legislative chambers and courtrooms lacks
any scientific foundation because most of the men and women who
make up the scientific and academic discipline of psychology have
kept their mouths shut about what's going on. The experimental sci-
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entists have clung to the mistaken belief that the practice of psy-
chology in the public domain is the territory of the clinical practi-
tioners. The scientists felt that if they didn't step on the clinicians
territory, the clinicianswouldn't step on theirs.

Who are the scientists and who are the clinicians among the dif-
ferent varieties of psychologists? T he scientists, the experimentalists,
are researchers who study perception, language, learning, cognition,
and memory, mainly. The clinical types are the practitioners who
focus on personality as wel as on so-caled abnormal behavior.
Another way of saying this is that the experimentalists don't see
patients; the clinicians do. (That's why they are caled "clinicians";
they go to clinicsto see patients.) Also, the clinicians don't do experi-
ments; the experimentalists do, sometimes in laboratories and some-
times in the rea world. Of course, these divisonsaren't clean. There
are people who study personality for example, who do real experi-
ments; there are learning theorists who see patients; and so on. But in
general, the two divisionshold well enough.

The split into clinician/practitioner versus scientist/experimen-
talist also holds across the various psychological subdivisions of aca-
demic clinical psychology, professional psychology, psychiatry,
counseling, and psychiatric socia work and nursing. In each subdivi-
sion, the majority of the practitioners are clinicians untrained and
inexperienced in scientific research; the minority were actually trained
in or actively engage in science.

For social workers and for psychiatrists and psychiatric nursesin
medical educationa settings, the situation is even worse than for con-
ventionally trained Ph.D. psychologists. In these fields, there is not
even the rhetorical expectation that the future practitioner will be
broadly educated in psychological theory and research.

(In this book, | will use common terms for psychological practi-
tioners working within the realm of the justice or legal system—psy-
chiatrists, psychologists, socia workers, or other—whatever the
particular education and training, unless that background is relevant
to understanding or evaluation of some point.)

THE BIG LIE

Experimental psychologists know that the education commonly pos-
sessed by licensed mental health care providers, whatever their back-
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ground and training, is woefully inadequate to the job demands.
They know too that with the present state of psychological knowl-
edge, there are severe limitations on what any education could pro-
vide to the most diligent student. N o education on earth today can be
held to give an adequate account of how the mind works, how per-
sonality and character are formed, or what can be changed and how.

Psychology is a science in its infancy. With the best will in the
world, it could not today meet the demands and expectations placed
on it even by patientsin need, much less by the legidativeand judicial
systems of the country. The entire psychologica community knows
dl of this, at least the scientistsdo, and most of them ignoreit.

The psychology establishment has permitted the tenets and
practicesof clinical psychology to be incorporated into our laws and
our courtrooms, knowing full well that they are untested, untestable,
profoundly unscientific, and not even generaly held to be factually
true. We have dlowed the courts and the public to confuse the
methodology and findings of scientific, experimental psychologists
with the practice and interpretations of clinicians. We have alowed
so-called clinical psychological experts we know to be utterly unequal
to the task to presume to take over the roles of judge and jury as
findersof fact in American courtrooms.

We know forensic psychology's massve infiltration of the judi-
cia system has been wrong. But, because of the takeover, the prestige
and the power experienced today by members of the psychological
community —experimentalist and clinician dike—are unprecedented
in history. Who can blame the ever-reaching branches of psychology
for succumbing to temptation?

THEY MUST KNOW WHAT THEY ARE DOING
There has been another critical factor driving what must seem to the
public like almost criminal negligence on the part of the profession of
psychology: Many experimentaistswould argue that because numerous
troubled people seem to find in therapy the help they need, it isnot just
permissible but perhaps even desirableto ignoreits completelack of sci-
entific foundation. This has been a grave error, with wide-ranging con-
sequencesfor thefidd of psychology and the public aike.

"Hey, he cured me. He must know what hes doing, so I'm sure
he can cure other people” It seems reasonable, doesn't it? | wes
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better off after my time with a psychiatrist, so | assumed that the
psychiatrist must have made me better. It follows that he must have
known about what was wrong with me psychologically, what caused it
and how tofix it, doesn't it?

No. The effectiveness of a therapeutic approach in treating a
disorder islogically unrelated to the validity of the therapist's theory
of causation of the disorder.

How can that be?L et ussee.
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Psychopathological Science

Clinical Ressarch

The most insidious thing about bad science is that it can aflict
even some of the more intelligent, methodical, and honest mem-
bers of the scientific community. The reason is that it appeasto
a broad element in human nature, not just to vices but to some
virtuesas well.

Peter Huber, Galileo’s Revenge, 1993

LEAPING BEYOND THE DATA

I'm in bed with Ann. We're making love. She teases me, and |
get my feelings hurt. | don't know why, but | hate her for
teasing me. So we stop making love, and we each turn away
from the other and go to sleep. Now I'm sleeping. | began to
dream. In the dream I'm in bed with Ann, just likel really am,
and we're making love, and she begins to laugh at me, to make
fun of me. And suddenly | realize she isn't readly Ann, she is
my mother, in disguise somehow. And I'm in bed fucking my
mother! And she's laughing, saying, "1 findly got you. | finally
got you!" And I'm so ashamed, so embarrassed, | just start hit-
ting her to make her stop. (Barber 1986, pp. 56-57)

This dream was related by a young man, John, who had been
arrested one night for beating up his girlfriend, Ann, although he
claimed to have no memory of the event. Even though Ann did not
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press charges, John decided to seek help from a psychotherapist.

The therapist, Dr. Barber, chose dream analysis and hypnosis as
therapy techniques. His weekly instruction to John was, " Some night
this week, and | don't know which night will realy be best ... but
some night this week, you will have a dream. This dream will be
interesting to you, and will tell you something you need to know
about your life right now. As soon as the dream ends you will awaken,
and you will remember the dream vividly asyou write it down so you
don't have to memorizeit. And you can bring in your notes about the
dream next time." The therapist directed John to have amnesia each
week about all of this dream instruction business.

Finaly, after numerous sessions in which John would relate his
dreams under hypnosis, he came in with that supposedly highly
revealing dream about having sex with his mother and his girlfriend
that "explained” why he beat up Ann.

In the days that followed that dreamwork, John began to
remember bizarre and painfully confusing incidencesof sexua
seduction by his mother.... His view of his own sexuality,
and of his terrible need for both control over and distance
from women, wes dso undoubtedly rooted in these early
experiences.. . .Memories of the actual torture of being
locked in the dark closet [onedf his punishmentsfor not satis-
fying his mother] made clear how John had developed his dis-
sociative capacities. (Barber 1986, p. 57)

"Dissociative capacities’ is the phrase John's doctor uses to
describe John's ability to beat up women and remember nothing
about it afterward.

So, after a short time, John was completely cured, terminated
therapy, and became engaged to be married—to a girl we hope is
luckier than Ann.

Quite an impressive little story, isn't it? Is it true? Who could
possibly know?

WITCH DOCTOR FALLACY
Consider this example: In amythical tribe, a person who behavesin a
way that leads him to be labeled mentally ill istied to astake, burned,
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and beaten. During this procedure, the witch doctor dances around
the stake rattling his gourds until the patient's behavior improves.
The witch doctor believes that the patient is possessed by a spirit and
the purpose of the treatment is to scare the spirit the hell out of the
body. If the symptoms of many people who receive such treatment
quickly disappear, and given this kind of treatment one can imagine
that it is highly likely that they will, then one could conclude that the
witch doctor's treatment is effectivein curing mental illness.

If we assume that the positive outcome— disappearing symp-
toms— supports the witch doctor's theory of psychopathology, then
we are in the rather difficult position of having to accept a theory of
demonic possession as the cause of mental illness, the common primi-
tive explanation of bizarre behavior. We must conclude that the witch
doctor knew what was wrong with his patient, knew what caused it
and how to fix it.

Most modern Americans would not accept that conclusion. The
witch doctor may believe he has cured his patient; the patient may
believe he was cured by the witch doctor. But the rest of us know that
there are many possible reasons for the improvement in behavior,
despite the beliefs of both doctor and patient, and we are not about to
conclude that the witch doctor has any special knowledge of mental
illnessat all.

We can see that the effectiveness of therapy is logically unre-
lated to the validity of the therapist's theory of mental illnesswhen we
are presented with the witch doctor scenario, but in the case of
modern psychotherapy we often forget it.

In the case of cancer, we don't usually make this logical error.
Although there are now successful treatments for some cancers, and
significant advances in understanding the origins of cancer, very few
patients will assert that their oncologist knows al that could be
known about cancer.

Why the difference? Why do we go the witch doctor route with
psychotherapy but not with cancer therapy?Part of the answer is that
in most types of mental illnessthere is no independent, corroborating
measure of mental illness except for what the patient says and does.
Thisis not true of cancer patients. The patient can feel great, go to
work, and still have cancerous tumors that can be observed in a
number of ways. Whatever he or she may say, the patient has cancer
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and the doctor knowsit. The harder it is to verify independently the
disease process in medicine, the more likdly it is that medicine will
fdl into the same witch doctor trap as psychotherapy.

We have no direct, objective indicator of mental health. We
can't measure the mind. And because mental functioning cannot be
measured directly and objectively, psychotherapistsare boxed into the
corner of believing the patient, and the public fdls into the trap of
believing our witch doctors. T he clinician has no way to verify inde-
pendently what the patient says, and the public has no way to verify
independently the clinicians assertionsabout mental life.

All of us, patients, clinicians, and public alike, are willing to
accept the occasional success in therapy as evidence that therapists
are expertsin causation of mental disordersand in general psycholog-
ica functioning. Our belief is quite understandable.

That the general public confuses psychology's hit-or-miss suc-
cess in making people fed better as evidence of a comprehensive
understanding of general psychological functioning is not a new
observation, although it is much overlooked these days. And the fun-
damental inadequacy of psychology as ascienceis not anew issue.

What is new is the extraordinary depth and extent of the accep-
tance, as asdence, of the principlesand practicesof clinical psychology
by the older institutions of our society—by courts and police, by
judges and juries, legidators and policy makers. Our lega system has
been told that clinical psychology is ascientificdiscipline, that its theo-
ries and methodology are those of a mature science, and our legal
system has believed it. Given the deplorable state of the "science™ of
clinical psychology, that is truly unbelievable.

THE IDEAL OF SCIENCE
Science is an ided. Some people would say that it is so much an
unreachableided that it isafiction. That is not true. That so many fail
so often in so many ways does not change the nature of their endeavor.
What isit that the people engaged in scienceare trying to do?
They are trying to acquire knowledge about what things exist
and how they work. What distinguishesscientistsfrom other seekers
after knowledge is their belief in and practice of a specific method-
ology for seekingtruth.
Scientific methodology is essentially controlled observation of
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how some aspect of the world changes when some other factor is
added or removed, increased or diminished in quantity. Scientists
make predictions about what lawful changes will take place under
what circumstances. The accumulation of these tested laws of
change—of cause and effect—makes up the knowledge base that is
the body of scientific theory. Through the testing of predictions—
hypotheses, in scientific jargon—under carefully controlled condi-
tions, the theoretical body of scientific knowledgeis built step by step.

Control in the experimental testing of predictions is essential
because it is impossible to know what you are seeing if too many
things are going on at once. The goa of science in the experimental
testing of predictionsis to reduce the number of things"going on™ to
a controlled and observable level so that the results obtained can be
reliably attributed to a particular cause, not to any of a number of
uncontrolled and unknown factors.

But what makes science so powerful is a second trait that it has.
Science exists independently of the scientist. While any individual sci-
entist may claim to see something or to think that he or sheisseeing a
certain pattern, such afinding is not considered valid until anyone—
skeptic, friend, or foe— can achieve the same resultsin an independent
experiment of his or her own. The findings discovered through obser-
vation in one laboratory must be replicablein another laboratory. Data
measured and gathered by one instrument must be the same as data
gathered by another similar instrument. And thus the objectivity
comes not from an individual practitioner but from a system that
demands consistent and repeatabl e results.

Objectivity and replicability depend too on reliable instrumenta-
tion. Data attributed to the scratch on the lens of alab scope are not
the findings of science. Objectivity and replicability depend aswell on
commonly held assumptions, consistently defined terms, and clearly
defined phenomena. When researchers cannot even agree on what
they are trying to observe and measure, it isimpossible to engage in
the systematic testing of hypotheses and the logical buildup of
coherent theory.

Science depends on its practitioners to play by the rules and to be
absolutely honest about both their successesand their failures.

What distinguishes a scientist from any other seeker after truth
is exactly this. The scientist can be and often iswrong. A real scien-
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tific theory tellsyou, in effect, "If the theory is right, then this partic-
ular thing ought to happen under these certain conditions. If it
doesn't happen, then the theory is wrong." If a theory cannot be
proven wrong in its predictions, then it is not science.

Thisis not to say that every scientist faced with incontrovertible
evidence that his or her beloved theory is wrong will trash the old
without a qualm and embrace the new. Some philosophers of science
even claim that a field changes only when old scientists die off and
younger ones come forward to view the evidencewith less biased eyes.

In clinical psychology, however, the imperviousness to factual
challenge is not just the don't-bother-me-with-facts mulishness of a
few stubborn graybeards, it is alegacy handed down from generation
to generation.

CLASSICAL CLINICAL JUNK SCIENCE
Clinical psychology is classic junk science.

I'n his 1993 book Galileo’s Revenge Junk Scencein the Courtroom,
Peter Huber definesthe term so:

Junk science is the mirror image of real science, with much of
the same form but none of the same substance.. .. It is a
hodgepodge of biased data, spurious inference, and logica
legerdemain, patched together by researchers whose enthu-
saam for discovery and diagnosis far outstrips their skill. It is
a catalog of every conceivable kind of error: data dredging,
wishful thinking, truculent dogmatism, and, now and again,
outright fraud. (pp. 2-3)

There are a great many ways to do science badly, and the junk
science that makes up the bulk of the body of "knowledge" of clinical
psychology manages to exemplify every one of them. The myriad fail-
ures of psychology as a science are not at al surprising, considering
the roots of modern clinical practice. It is impossible to understand
the essence of clinical junk science without a cursory understanding
of clinical "science” as practiced by the principa founding father, the
great man himself, Sigmund Freud.

What "scientific instruments” did Freud use to gather the data
to build his theory of the healthy and unhealthy development of per-



PSYCHOPATHOLOGICAL SCIENCE 21

sonality, with its psychosexual stages, Oedipus complex, castration
anxiety, penis envy, |d, Ego, Superego, defense mechanisms, and the
unconscious mind?Well, he analyzed his patients' dreams, he listened
to their little slipsof the tongue, and he asked them to freely associate
to various words he gave them. That's it. The patient talked. Freud
listened. A theory was born. And it grew, and it grew, and it grew.

The "instrument" for gathering data and building theory used
by Freud and his cohorts and followers and by nearly dl clinicians
today was and is"clinica intuition."”

Coitus Interruptus

Freud givesanice example of using intuition to develop hisversion of
scientific truth when he explainshow he discovered in a patient of his
the connection between depression, sinus pain, constipation, and
coitus interruptus.

This patient had quite afew children. He was troubled intermit-
tently with anxiety, various aches and pains, and, well, constrictions,
in his sinuses and bowels and lower back. The pattern of their
coming and going was a mystery. Suddenly the symptoms ceased
altogether. Finally Freud discovered that when the patient's wife was
pregnant, she permitted him to gaculate in the customary way, but
when she was between pregnancies and unenthusiastic about com-
mencing another, she insisted on coitus interruptus. This, according
to Freud's brilliant reasoning, caused the patient's system to back up
physiologically and psychologically, inducing the various blockages
here and there. The prescription for his cure, then, was obvious, if
somewhat inconvenient for hiswife. (Freud was surprisingly literal in
his metaphors, prescribing both cocaine and nose surgery for other
blocked customers.)

It is beyond foolish to ask whether "research™” of this order can
properly be characterized as objective, replicable, or generalizable.
The ordinary standards of scientific methodology don't even come
into play. Likewise, it is futile to ask whether Freud's intuitions were
falsfiable. Freud's intuitions were freely supplanted when new intu-
itions seemed to him to be more plausible. And there is no reason
whatsoever to expect any other "researcher” employing the intuitive
interpretive methodology to have the same intuitions as Freud.
"Objective intuition" is an oxymoron. Likewise, whatever “generaliz-
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ability" and “replicability” there may be for such work resided
entirely within Freud's own head.

Freud's collected works, occupying some two linear feet of
library shelf space, provide hundreds of examplesof his clinical intu-
ition at work building the pseudo-scienceof clinical psychology. They
provide no examples of the objective testing of fasifiable hypotheses
under carefully controlled conditions of observation producing replic-
able, generalizable results. None. In Freud's work, there is not one
scintillaof what any respectable scientist would call science.

Asthe twig is bent, so growsthe tree.

CLINICAL JUNK SCIENCE TODAY
Have things changed in clinical psychology? Are the instruments
modern clinicians use any better than those of Freud?

No, they are not, and nothing has really changed.

Like Freud before them, in place of data gathered or theory built
by any instrument even remotely scientific, today's clinical practi-
tioners offer the courts and legislatures—not to mention their
patients and students— their clinical intuitions about how the mind is
formed and how it functions, about psychological injury or guilt,
about repression and recovery of memory, about trauma and the
unconscious, dangerousness, parental fitness, child welfare, compe-
tency, rehabilitation, or any psychological thing under the sun.

The Miss Marple Approach

In common parlance intuition means the kind of knowledge gained
from experience with people that is very hard to put into explicit
words: "I've seen alot of clients like that, and after a while, you just
get kind of afedl forit."

Intuition is real. Of course it is. It's exactly the kind of knowl-
edge a good cop is using when she feels suspicious of the way two
guys are standing together on a street corner. It's the knowledge an
experienced teacher uses when he "smells" a plagiarized term paper.
It's what Agatha Christie's Miss Marple relies on when she says that
weedy little fellow reminds her of old Tom's son down at the garage,
who aways made hisrepairs just alittle weaker than they should be.

We al useintuitions like these in our daily lives. But we do not
permit police officersto arrest people for looking vaguely suspicious;
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universities do not permit professors to flunk students unless the pla-
giarism can be proved; and even Agatha Christie supplemented Miss
Marple’s unfailingly correct intuitions with a bit of material evidence.
We should require at least as much restraint in the exercise of clinical
intuition by psychological practitioners when they hand the court a
professional report, or mount the stand to testify. Perversely, we
require less.

How Did Dr. Terr Know How Eileen's Mind Worked? Con-
sider, for example, the source of evidence Dr. Lenore Terr used when
she testified about the functioning of Eileen Franklin's mind at her
father's trial for murder.

Did Dr. Terr undertake controlled observation of Eileen's mind?
Well, be fair, how could she? She did what dl clinicians do. Eileen
Franklin Lipsker told Dr. Terr astory and Dr. Terr created awonderful
theoretical interpretation of Eileen'saccount of her claimed experiences.

Did Dr. Terr have any way of judging whether what Eileen told
her was true? Of course not. How could she?Dr. Terr got the "infor-
mation” about what and when Eileen forgot and what and when
Eileen remembered from Eileen herself. That's where clinicians
aways get the evidence for their "theories,” except, of course, when
they analyze dead people.

What about logical consistency within the story itself? There
isn't any. Dr. Terr said that Eileen had repressed the terrible trau-
matic experiences of her childhood, but in fact Eileen claimed to
remember many eventsin her abusive childhood, including numerous
things about her violent drunken father, who beat his wife and chil-
dren. And yet she forgot the murder.

What about the physical factsof the case?Many people took the
apparent eyewitness-type detail as evidence of Eileen's general
veracity, while defense attorneys tried to argue that dl the details
about the crime that Eileen claimed to have recovered with her unre-
pressed memory had been published in the popular press at the time
of the murder and were available to anyone, eyewitness or no. How-
ever, the accuracy of the physical details reported by Eileen isirrele-
vant to establishing the validity of the psychologica claims about
repression and recovery of memory.

Eileen Franklin Lipsker may have seen her father commit
murder or she may have seen someone else commit the murder or
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she may simply have heard about it, read about it, dreamed and fanta-
sized about it. | don't know. But neither does Dr. Lenore Terr.

The psychoexpert presenting a creative interpretation of a
clamant's story is authenticating that story, corroborating it,
vouching for the veracity of the story without a scintilla of data gath-
ered from anywhere but the claimant. What's the point? To tell the
court that the claimant is a truthful person? How would any psycho-
logical expert know that? Clinicians are not lie detectors. They are no
better than any judge or jury at distinguishing truth from falsehood.
Besides, lie detection is not supposed to be the function of an expert
psychologica witnessin court. The psychoexpert adds nothing to the
clamant's testimony except afraudulent veneer of authenticity that is
utterly misleading and entirely out of placein any courtroom.

Grandmother Riding a Broom Consider the case of Richard
and Cheryl Althaus of Pittsburgh, whose sixteen-year-old daughter
one day accused them of sexua abuse. Dr. Judith Cohen of the
Western Psychiatric Institute and Clinic at the University of Pitts-
burgh diagnosed the girl with post traumatic stress disorder brought
on by sexual abuse. How could Dr. Cohen possibly know that the
allegation of past abuse was true with such certainty as to warrant a
diagnosis of PT SD ? Retrospective clairvoyance?

Miss Althaus dso claimed that her grandmother flew about on
a broom, that she had been tortured with a medieva thumb-
screw device, that she had borne three children who were
killed and that she had been raped in view of dinersin a
crowded restaurant. (Associated Press, New York Times
December 16, 1994)

In her defense of her diagnosis, Dr. Cohen "argued that her job
had been to treat Miss Althaus, not investigate the patient's accusa-
tions" (Associated Press, New Tork Times December 16, 1994).

No investigation. No corroboration. No physical evidence that
any of these highly unlikely events transpired. No questioning, even
about the multiple pregnancies and murdered infants? No curiosity,
even about granny on the broom or the thumbscrews or maybe which
restaurant had the floor show? Thisis really nuts. The good news is
that a jury recognized that it was nuts.
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A jury awarded more than $272,000 today to a couple and
their teenage daughter who had joined in a suit charging a
psychiatrist with failure to evauate the girl's accusations of
parental sex abuse. The parents, Richard and Cheryl Althaus,
had been arrested and charged with sex abuse before their
daughter, Nicole, recanted. They won $213,899 in their mal-
practice lawsuit again the psychiatrist, Dr. Judith Cohen, and
the Western Psychiatric Institute and Clinic at the University
o Pittsburgh....When the verdict was read today, Mrs.
Althaus closed her eyes, sighed and held her husband's hand
across their daughter's lap. Miss Althaus, smiling, said after-
ward, "'1'm going back to college.” (Associated Press, New York
Ti nes, December 16, 1994)

Thisrefusal to seek corroboration of the patient's claimsis clin-
ical junk science in its most common form.

You cannot validate a clinician's intuitions with more intuitions,
and you cannot validate what a patient says with what a patient says.
However consistent or plausible the story is does not touch on the
matter of truth, on accuracy and reliability.

Selective Amnesia and the Solar PhallusMan
Peter Huber, writing on the similarity between the layperson's will-
ingness to believe in prophetic dreams and the pseudo-scientist's dis-
covery only of data that confirms his or her theory, says: " Selective
amnesi a, a pick-and-choose economy with the truth, has aremarkable
power to make the dreams that do occasionally come true seem
important. In asimilar manner, great catalogs of data that don't track
the hoped-for results can be explained away before they are ever
recorded in the laboratory notebook” (1993, p. 28).

A truly hilarious example of pick-and-choose research occurs in
a current dispute over the theoretical work of Carl Jung, who is,
along with Freud, one of the founders of psychoanalysis. He devel-
oped and popularized the theory of the collective unconscious.
According to this theory, we all have buried deep down in the mind
common myths and "archetypal” images, a sort of race memory of
the human species.
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One basis for Jung’s theory . . . is acase known as Solar Phalus
Man. This man, a patient at the Burgholzli Mental Hospital in
Zurich, where Jung was a physician until 1909, claimed to have
seen avison of the sun with a phdlus. The image, Jung con-
tended, camefrom the ancient Hellenic mystery cult of Mithras,
apagan god associated with sun worship.

Over the years,Jung used the case as a proof of the theory,
arguing that the man could not have known about Mithras
and so must have derived the image from deep within the col-
lective unconscious. (D. Smith, New York Ti nes, June 3, 1995)

But amodern Jung scholar, Richard Noll, claimsthat the patient
was simply familiar with popular books of the time on the subject and
that Jung knew this and lied to the psychological community when he
hid thisfact from hisfollowers.

Thisisanotable dispute becauseit so closely echoes the contro-
versy over aien abduction fantasies raging around Cambridge, Mas-
sachusetts, these days. Abduction proponents argue that the alleged
abductees tell remarkably similar stories and have somehow been
insulated from the popular sci-fi culture that saturates America
QED, they were dl abducted by Martians.

How can anyone, in good faith, take such "data," subject them
to the interpretation of clinical intuition, and treat them as "evi-
dence" to support a"theory"?

Flashbacks, Trauma, and Vietnam Veteran Killers The most
extraordinary aspect of clinical research when considered from a sci-
entific point of view is its imperviousness to the complete absence of
material evidence considered indispensable in any other endeavor
that claimsto be a science. One such courtroom favorite is the flash-
back. Vietnam veterans who hear the radio station traffic helicopter
overhead suddenly see themselves back in combat, crouch down, and
take cover. Seized by a flashback, these suffering vets load up rifles
and blow away the wife and kiddies under the misperception that the
family isthe enemy.

The public likes flashbacks because they have such dramatic
power and fit in so well with currently popular theories of memory.
However, is there actually any evidence at al that flashbacks exist?
No. The existence of authentic flashbacks presupposes that memory
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works like a video recorder, storing perfect, unalterable records of
lifé's experiences in the mind. When a flashback occurs, the patient
puts the video machine on rewind and then hits the play button.
Zoom. Back again to the enemy-infested jungles of 'Nam. Sounds
perfectly plausible, doesn't it?

WEell, no. In fact, everything we know about memory suggests
that flashbacks are impossible. We have no video recorder between
our ears. There is no evidence that the "tapes' of lifé's events,
whether traumatic or otherwise, are stored in little vacuum packsin
the brain, waiting in pristine condition to be replayed as needed.
Memory is selective, destructive, reconstructive, alterable, dis-
tortable, dissolvable. No videotape. No film. Not even a hand-
written diary. There may indeed be people whose hallucinations,
fantasies, or nightmares carry a powerful sense of déja vu, but a
sense of familiarity carries no seal of authenticity.

Nevertheless, professional trauma experts can be found who will
clam straight out that the nightmares often are exact replicas of the
traumatic event. What an extraordinary assertion! Just trying to
imagine the evidence necessary to make such an astounding claim
quite stuns the mind. My video player must be jammed. How could
anyone claim to know that your nightmare is an exact replica of your
experience of twenty years ago?

Does the lack of evidence for the existence and operation of
flashbacks stand in the way of clinicians specializing in trauma hiring
themselves out to explain to the courts about the delusionary authen-
ticity of flashbacks?Indeed not.

A Louisana court, using a M’'Naghten modified insanity test,
acquitted a former Marine of murder in State v. Heads. The
accused had experienced extensve combat as a point man in
long-range reconnaissance patrols in Vietnam. After returning
home he suffered a flashback following a stressful marital
breskup and killed his brother-in-law....Heads, reportedly
perceiving his brother-in-law as aViet Cong, pulled arifle from
his car, shot the victim through the eye and then "staked the
ranch house as though it were astraw hooch.” T he defense con-
vinced the jury that Head's combat flashback had destroyed his
ability to distinguish right from wrong. (Davidson 1988, p. 425)
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Evidence for such intuitively compelling psychological phe-
nomena is not necessary. All that is needed is for a well-credentialed
expert witness to climb onto the stand and present this gobbledygook
with sufficient authority and a lot of scientific-sounding jargon, and
who is going to demand some petty little thing like scientific proof of
what issaid? It is distressingly easy to confuse a compelling narrative
with self-evident truth.

Great novelists, for example, are wonderful at explaining
human behavior, or a helping us seem to understand the
underlying motivations and actions of individuas. . . .
Although a reading of Hamlet may seem to reved great
insights into human nature, the play by itself does not
constitute scientifically validated knowledge. (Ziskin, 1995,
p. 85)

Tests, Tests, Tests

Intuition is the most frequently and widely used tool in clinical psy-
chology, but it is not the only weapon in the forensic clinician's arma-
mentarium. Clinicians who work for institutions of various types, like
hospitals and universities, and those who testify in court or provide
reports to the courts on various matters usually buttress their clinical
intuitions with a dew of figures from what are known in the trade as
assessment instruments.

The purpose of these testsis to blind judges and juries with sci-
ence, but aquick look at the standard instruments used to gather data
for court-ordered evaluations and in clinical research should give the
most credul ous pause. )

MMPI and the I nkbl ot Test Essentially two types of nonintu-
itive instruments are used for assessing psychological functioning, so-
called objective tests and projective ones.

Objective tests are pencil-and-paper tests in which the person
being assessed answers any number of multiple-choice questions
about various topics. The most widely used and the most generally
respected of the so-called objective tests is the Minnesota Multiphasic
Personality Inventory (MMP), designed in the 1940s by Starke S.
Hathaway and John C. McKinley. The test asks 550 true-or-false
guestions about people's attitudes about religion and sexual practices,
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their perceptions of health, and their political ideas, as well as infor-
mation on family, education, and occupation.

The basic idea underlying both objective and projective tests is
that the answers on the tests give away people's most secret psycho-
logical pathologies when their answers mirror those of patients with
known diagnoses. The logic is ssmple. Depressed people supposedly
give answers A, B, and C to questions 1, 2, and 3. You give answersA,
B, and C to questions 1, 2, and 3. Vaila You are a depressive. Per-
fectly straightforward.

Generdly, the questions were specifically designed to lack what
is called content validity, so as not to give away the nature of the
mental illness being assessed. Hathaway and McKinley thought that a
test of depression that asked a bunch of questions like ™ Do you feel
low alot of the time?" was a dead giveaway both about what was
being tested and about what the expected answer was for that ques-
tion. They wanted atest that could not be scoped out easily by those
takingit.

This design was compromised somewhat by the inclusion of ques-
tions designed to revea symptoms supposedly known to be exhibited by
certain supposedly well-defined groups of mentally disturbed people,
but the balance of the test items were not obvioudly indicative of some
kind of pathology. Answers on the MMPI are said to reved hypochon-
driasis, depression, hysteria, masculinity-femininity, paranoia, hypo-
mania (excitability), psychopathic deviancy, psychasthenia (irrational
fears and compulsive actions), schizophrenia, and social introversion
(withdrawal). There is dso a scale that is supposed to detect truly savwwy
test takerswho are just fakingit.

Projective tests— the second big category of so-called psycholog-
icd assessment instruments— areusually pictures (sometimeswords or
sentences), either meaningful or not, that supposedly stimulate the test
taker to tell the tester some sort of revelatory story about what he or
she seesin the picture.

The most famous of the projective tests, the inkblot test, was
developed in 1938 by Hermann Rorschach, inspired by earlier so-
caled tests of imagination. As Anne Anastas explainsin her classic
Psychologicd Testing, "projective techniques are regarded by their
exponents as especialy effective in revealing covert, Intent, a uncon-
dous aspects of personality Moreover, the more unstructured the



30 WHORES OF THE COURT

test, it is argued, the more sensitive it is to such covert material™
(1970, p. 494).

There are ten Rorschach cards, five black-and-white and five
colored. T he client-patient-plaintiff-defendant is asked to go through
the cards and discuss freely what he or she " sees" while the tester asks
guestions. The Rorschach, "unstructured” asit is, lacks any content
validity at all.

What's wrong with using these putatively "scientific instru-
ments” to measure enduring personality traits like paranoia or serious
mental illnesseslike schizophrenia?

Basicaly, they do not do the job. They cannot do the job. As
instrumentsto measure the psyche, they are useless.

Just what, exactly, do we suppose that people labeled as suffering
from a particular kind of mental illness have in common other than
the category label? For the testing approach to work, the people who
serve as the definitive representative groups for the making of the test
must al truly have the same kind of mental illness, and that illness
must manifest itself in uniform ways across al or nearly al of the
patients.

Not even the fairly straightforward category of depression can
make that claim—what most depressed people have in common is
that they say they are depressed— so where does that leave the other
hundreds of mental diagnoses used today?

There are no studies showing that, for example, one hundred
people with, say, Diagnosis #10 give the same answers to the 550
questions on the MMPI or the same bird-butterfly-blood responses
to the inkblot test. Not only would establishing so many consistent
patterns of responses across dl the mental diagnoses available have
been an extraordinary amount of labor, it would never have worked
out whatever the effort expended. Why not?

Thelogic does not hold water.

Even if we were to grant against dl the evidence, just for the sake
of discussion, that al or most of the persons categorized with a certain
diagnostic label  actually show the same symptoms, does it follow
logically that they also share views on religion, sexual practices, poli-
tics, and health as asked on the so-called objective MMPI? No. OF
course not. And what sort of thinking or logic dictates that schizo-
phrenics or depressives or obsessivesor whoever all feel the same way
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about the color red or the use of detail or "negative" space or what-
ever as required by Rorschach scoring systems?

Or, vice versa, that a great many people answer religiousor polit-
ical questionsin common ways, or see one particular inkblot as looking
like a butterfly, says nothing at all about their possible mental illnessor
lack of it, about their schizophrenia or depression, or their degree of
complianceor contrarinessor whatever. Why would it?

The logic underlying the use of psychological tests to diagnose
people with unknown problems— that everyone with acertain type of
mental illness resembles everyone else in the labeled group, right
down to their feelings about the pope and the president, the color
red, cannibals, and butterflies—is foolish on the face of it and empiri-
caly false.

In fact, the authors of the MM PI gave up the original attempt to
use the test to diagnose various kinds of mental disorders almost
before the ink was dry on the first edition.

Anastasi explains, “[W]e cannot assume that a high score on the
Schizophrenia scale indicates the presence of schizophrenia. Other
psychotic groups show high elevation on this scale and schizo-
phrenics often score high on other scales. Moreover, such a score may
ooour in anormal person” (1970, pp. 445-46; italics added).

In a nutshell, that means that the most widely used instrument
for testing personality in America has a theoretical foundation that is
pathetically weak.

Was the MM PI, then, simply abandoned as hopelessly not up to
the job? Oh, no. Of course not. Remember, clinicians are the people
who think sinus problems are caused by sexua practices. T he current
routine is to take persons with similar profiles across the nine scales
and then try to find something else in their lives that correlates with
their MM PI profiles. By the end of 1995, there were over nine thou-
sand such published studies. That means that for just about any profile
a person displaysin answers to the MMPI, the clinician can probably
find some study somewhere that correlates the profile with
something—Ilow self-esteem, perhaps, or maybe cigarette smoking or
eating disorders.

Are these profiles meaningful? Oh, no. They are not even reli-
able. In fact, the reliability of MMPI code types fdls apart after two
weeks. Two weeks! From one-third to one-half of subjectstested didn't
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even have code types in the same diagnostic grouping on tests given
two weeks apart. Thisis supposed to be atest of the enduring makeup
of the personality? It is not completely unreasonable to suppose that
adults might respond in much the same way from time to time on
items questioning their religious or political beliefs, for example, but
they don't. Numerous studies show that for normal college students,
more than haf show different profiles even when tested again only one
to two weeks later. For psychiatric populations, the percentages who
stay the same are even lower. After ayear, the stability islaughable.

Undeterred by what others might see as crippling logical and
empirical problems for both objective and projective tests, testing
advocates slog ahead with revisions, elaborations, and embellishments
of both objective and projective tests— especialy the MM PI and the
Rorschach— blinding the rest of uswith ablizzard of code words and
scoring systems.

The courtroom doubter — attorney or judge—bold enough to
challenge the validity or reliability of these tests will in turn be chal-
lenged, "Well, what about the brand-new, state-of-the-art, high-tech,
computerized scoring system, eh? Doesn't that answer your objec-
tions?"

The answer is "No, it doesn't." It can't and it won't until the
tests acquire a theoretical foundation and empirical reliability and the
diagnostic categories themselves achieve some degree of solidity to
give afirm foundation for their measurement. Until that day arrives,
the truly bewildering expenditure of intellectual effort to pump air
into a dead horse will remain just that. It issad and puzzling that so
many excellent minds passtheir timein just this exercise.

Neither clinical intuition nor any of the countless psychological
tests currently in use and endlessly under development can possibly be
held to be scientific instruments capable of providing precise and reli-
able data about the structures and functions of the mind, normal or
abnormal, in general or for individual cases. It islaughable and down-
right fraudulent to pretend otherwise. It isinconceivable that any sci-
entists would tout such "instruments" asthe tools of their trade.

| Had a Case Like That So There Must Be Many Like That
Not only does clinical research routinely fail to control for innumer-
able extraneous factors outside the researcher's agenda, it nearly
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adways aso fails to observe the most basic of conditions for ensuring
that results can be generalized— choosing a sample that is truly rep-
resentative of the people to whom the researcherswant to generalize
their findings. In the most common kind of clinical "research™ the
clinician "studies only one individual, or sometimes a few, and then
generalizes the "findings" to an indefinitely large number of other,
unknown persons.

What iswrong with that?

Let ussay that you had never before encountered the dog breed
Bouvier. Let us say that the first Bouvier you encounter has blue eyes.
Do you then conclude that Bouviers have blue eyes? Of course not.
But in time you see another and another and another Bouvier, until
you have seen ten such dogs and each and every one of them had blue
eyes. Would you not then conclude that Bouviersgenerally have blue
eyes? OF course you would. Who would not? But, at the same time,
you know perfectly well that you might be wrong. It might be the
case that 99 percent of Bouviers have brown eyes and you just hap-
pened to have encountered ten examples of that minority blue-eyed
strain.

Because we are al aware that our personal experienceis limited,
even when we have seen a number of instances that support our
hypothesis, we retain some doubt about our conclusion. In science,
the attempt is made to reduce and quantify the doubt by sampling
randomly from among al those Bouviers in the expectation that a
random sample makes it more likely that the dogs seen will resemble
those in the whole population of Bouviers more closdly than would a
sample based on nonrandom persona experience. In most clinical
research, random sampling to reduce uncertainty and increase gener-
aizability is not even an issue. Cliniciansoften generalize from single
instances, from samples of one.

What a Single Instance Means Other than the fact that the
accumulation of reliable scientific knowledge cannot proceed based
on the ungeneralizable intuitions of individual practitioners about
individual cases, what else iswrong with depending on case studies of
actua patients?

Let us say that you are an American who has never known
anyone Vietnamese. You know a fair amount about the Viethnamese
because of our shared history, but you have never known, personaly,
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an authentic Vietnamese person. It happens that you hire one to do
some computer programming for your business. So you get to know
the guy alittle. And you notice that he has some priorities, or values,
that are different from yours. Different religious practices. (He's
Catholic.) Different attitudes about sex. (He's chaste.) Different
work habits. (He works like a crazy Vietnamese boat person grateful
to be in America.) Different sense of family. (He sends most of the
pittance you pay him back to Vietham to support his mother and
father.) And different life goals. (He wants to reunite his family and
make them proud by succeeding in computer science.) So he's rather
different from you.

What do you conclude from your relationship with this guy
about Vietnamese people in general? "Nothing" is the conservative,
scientifically correct answer, but that is bull. You conclude that it is
very likely that most or at least many Vietnamese are like this guy
you've hired. Why would you conclude that from just one guy? Well,
why not? Why would you conclude that the guy you met is the wild
card in the deck?You wouldn't.

We think people will be normally distributed. That if you
grabbed a thousand guys off the street and measured their heights,
say, most of the guyswould fall in the middle and the farther you got
away from that middle—like up to seven feet or down to five—then
the fewer and fewer guys there are going to be. Most people are
average; most people fal in the middle of whatever you are mea-
suring. If | ask you what are the chances that the next man to show up
at some party you're at is over seven feet tall, you're going to say it's
damned unlikely unless you're hosting a Boston Celtics party. We
expect people to be average. When we meet the first person in our
experience from some unknown bunch of people like the Vietnamese,
we expect him to be average, to be typical. It's far and away the best
guess, isit not?

Itisfar and away the best guess, but it is by no means a sure bet.

Tigers and Quicksand Is it sensible or foolish to generalize
from asingle experience? Say you meet your first tiger and it growlsat
you and charges, and you barely escape with your life by slamming the
door of the cage shut just in time. How smart would you be to leave
the cage door open and just stand there when you encounter your
second tiger? Not smart. Not smart at all. If you survived the mauling
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and having your arm bitten off, people would say to you, "Just how
many tigers do you have to meet before you get the idea?' Because
one should have been enough. You should have learned. How many
times do you have to step in quicksand before you get the idea?

The same logic holds for the case study. If | meet one Catholic,
chaste, hardworking, and so on Vietnamese fellow, then there are
probably lots of Catholic, chaste, hardworking Vietnamese family
men out there, right? Sounds good, doesn't it?1t certainly works well
enough for tigers and quicksand.

What's wrong with applying the same "logic" to people? First
off, it doesn't matter if you're wrong about the quicksand or the tiger.
A conservative approach to both cannot hurt you. Nor can it hurt
anybody else. In fact, it might well protect you. When it comes to
people, however, instant generalization has a big downside. Even if
your prototypical Vietnamese was a good guy, generalizing from him
to dl Vietnamese leads only to witless stereotyping of millions of
highly individualized people. And you're going to be rea disap-
pointed when the next Vietnamese computer programmer you hire
steals your software ideas and skips town with a Protestant prostitute.
When people ask you why you trusted this guy, are you going to say
to them, "Well, | knew another Vietnamese man once and he was a
great guy"?You can't say that; you would sound too stupid.

You know, we al know, that you cannot generalize from one
individual to al individuals who are members of a group, because
there is no way to guarantee that that individual is the most represen-
tative— the average—of the group. To make a reliable generalization
to the whole group, one would need to study the behavior of many,
randomly selected, and, one hopes, representative members of the
group.

In every science, the ability to generalize your findings depends
on the quality of your instruments, but it asoisonly as good as your
sampling techniques. If we get a good sample, we can trust the gener-
alization. Generalization is still dangerous, even with a good sample,
especially when we try to apply it to a single unknown individual, but
it is not so completely crazy as generalizing to millions from asingl e
example.

For these reasons, no one with any scientific respectability
would argue that the case study has any research usefulness at all
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except to stimulate thought. Good ideas for research can be found in
individual cases; research itself cannot. It is just inexplicable, then,
that clinical psychology continues to publish hundreds of such cases
each year in professional journals and to use them as teaching mate-
rialsin class.

Double-Blind and Double-Sighted Even good science has its
pitfals. One of the most pernicious is the unconscious agenda. This
is often called the Rosenthal Effect after Robert Rosenthal, who
demonstrated its operation in some fairly important socia science
studies. Because the effect is so well-documented and so destructive
of any claim to objectivity, researchers long ago devised a procedure
for obviating those effects—a procedure routinely ignored by clini-
ciansengaged in their pseudo-science.

The Rosenthal Effect issimply the effect of expectations of both
researchers and subjects on the outcome of experiments. If the
researchers who give sick patients little pink pillsto make them better
believe that the little pink pillswdl make them better, and if the
patients believe that as well, better the patients will get. And this is
true whether the little pink pills contain penicillin or white sugar. You
get the effect you expect to get. Any properly designed experiment
uses "placebos,” little pink pills that realy are sugar for half the
patients, and rea pills for the other half, and neither researcher nor
patient knows who is getting what. That's called a double-blind
experiment.

What you get in clinica psychological research is double-
sighted experimentation. Both the clinician and the subject— often a
patient — expect to see the same thing, and seeit they do. Wonder of
wonders. Aren't clinicians taught how to do research in graduate
school ?

Actualy, many clinicians in academic departments and their
graduate students often do make stabs at doing "research” beyond the
case study. They grab a batch of college sophomores and give them
three or four questionnaires and then look to seeif there isany rela-
tionship between answers on one questionnaire and answers on
another. For example, they might first ask students to fill out a ques-
tionnaire on family history with lots of questions about maltreatment,
then ask the same students to fill out one on how they feel about
themselves, and then another on how they feel about the relation-
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ships in their lives. Researchers expect those students who report
having rotten families and childhoods to aso report feeling rotten
about themselves and rotten about the personal relationships in their
lives. Amazing. They do.

Any participant in one of these studies would have to be com-
pletely brain-dead to miss what the researchers are getting at with
their questionnaires. They are suffering from face validity overload.
The hypotheses in the so-called studies are transparent to both the
participants and the researchers. Thiskind of double-sighted research
IS SO common in academic departments, it is almost the prototype for
today's clinical doctoral dissertation.

Strange too is the complete lack of any effort to make sure that all
these questionnaires— there are thousands of them, with new ones
being created every day —actudly have anything to do with redlity.
They only ask people to "report™ things as they see them. Thereis no
cross-check to seeif, for example, familiesreported to be abusive were
truly abusive. T he only subject matter for such "studies" is the question
of whether students— or patients— are consistently negative or posi-
tive when asked about a number of related issues. This activity gets
people Ph.D.s in clinical psychology but it sure as heck isn't science.

Shape Shifting in Clinical Junk Science

If we look at the most basic of issuesin the definition of ascience—
common terms used in a consistent way —we find that even that most
trivial of requirements is not met by clinical psychology. Definitions
of concepts are so fluid, ever-changing with the whim of the speaker,
and so utterly without any substantial bass that it is impossible to
prove any claim, no matter how inconsistent with any other claim, to
be wrong. As soon as any reasonable logical or evidentiary challenge
is launched, the psychofact shape-shifts, assumes a new form, and
heads off into unknown territory.

I Can Explain, It's a Different Kind ¢ Gravity Dr. Lenore
Terr, the psychological expert who was crucial to the conviction of
George Franklin for the twenty-year-old murder of nine-year-old
Susan Nason, gave us an illuminating example of definitional shape
shifting as she prepared for the Franklin murder trial and provided a
perfect illustration of why clinical methodology, theory, and claims
should not be welcomein our courts.
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L ong before she ever met Eileen Franklin Lipsker, Dr. Terr had
become famous through her interviews with the children who were
kidnapped, school bus and all, in Chowchilla, California. These kid-
napped children showed no evidence of repression following what
seemed to have been a very traumatic situation—the children were
kidnapped in their bus, driven into a pit, and buried underground
with an air vent to keep them alive. As reported in Terr’s book Too
Scared to Cry (1990), the children had not been traumatized out of
their wits during the misadventure, had not repressed their memories
of the events, and even years after, they were quite capable of fairly
clear and complete recall.

Now, thisis not a great surprise. In fact, many people—even far
too many young, vulnerable, defenseless children— remember their
traumatic experiencesall too well. Many of these people would welcome
the opportunity to put out of their minds forever horrible memories of
monthsor yearsof war, torture, or imprisonment, but cannot do so.

Ye here we have Eileen Franklin claiming that the death of her
friend Susan was a memory so horrible that it remained hidden from
her mind's eye for twenty years. How could that be? What made
Eileen's trauma so special that it wiped out her memory?

Dr. Terr explains, " There were great differences in the whole-
ness of retained memory between the Chowchilla kidnap victims and
Eileen Franklin Lipsker. The Chowchilla group consistently remem-
bered everything. Ye Eileen started to repress on the very night of
the day she witnessed her best friend's murder” (1994, p. 11).

How is Dr. Terr going to explain away this huge discrepancy? It
would be like explaining why dropped apples sometimes rise up into
the air instead of falling down to the ground. How could that
happen?

Easy. It isadifferent kind of gravity.

After | met her, | redized that Eileen was what | had defined
& a Type Il trauma victim—a repestedly traumatized child.
She had dways remembered, for instance, that her father was
an unpredictably violent acoholic—this she had not for-
gotten. . . . Moreover, Mrs. Franklin was hospitalized a couple
of times for mental illness. The illness memories too might
have been frightening. All this would have added up to make
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Eileen a child wdl rehearsed in terror—a child prone to
losing the memory of an ordeal.

These experiences were probably frequent enough and
awful enough, in fact, to have alowed Eileen to develop the
knack for automatic repression. By the time she was eight
years old, she had no doubt practiced "forgetting” so often
she could repress when she really needed to. Children who go
through a number of terrors protect themselves this way.
They are able to muster massve defenses against remem-
bering, because this is the only way they can get through a
frightening childhood. (Terr 1994, pp. 11-12)

You might think that Dr. Terr is saying that it will be easier for
you to remember a single instance of rape if you have experienced
only one than it will beif that instance is just one among dozens. She
is not. Dr. Terr means that somehow an automatic mechanism of
unconscious forgetting is triggered when you are the victim of mul-
tiple instances of abuse and not when you are the victim of only one
or afew episodes. She is saying too that the traumatic amnesia is
highly selective, applying in Eileen's case not to episodes of violent
and unpredictable paternal violence, or to displays of maternal mental
illness, but only to Susan Nason’s death and some other unspecified
but no doubt repeated traumas more horrible than drunken assaults
but less horrible than murder.

This creative view of the mind isinteresting, but it does leave dl
people who have survived the Holocaust, or other long-term hideous
experiences like war, davery, torture, and imprisonment, and who
remember it, in a rather odd position. Dr. Terr is suggesting either
that such experiences were not horrible enough to be traumatic and
thus cause amnesia through repression, or that somehow most of the
millions of people who find themselves in such situations are just
generally pretty resilient.

Whether George Franklin killed Susan Nason is not as impor-
tant as the misleading psychobabble poured out to make sense of
Eileen's story. To account for Eileen's denia of memory of her trau-
matic event, Dr. Terr had to create a convoluted story that turned her
previously held views on memory and trauma inside out. Fluid defini-
tions like that are clever but they do make cross-examination of psy-
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choexperts impossible. Changing definitions case by case and expert
by expert makes any claim about the effects of trauma consistent with
every other claim. And if we ever encounter a case that doesn't quite
fit, we can create Type III traumas, and Type IV, and so on. Thereis
no logical, theoretical, or empirical impediment.

Dr. Terr took this nonsense into court. Dr. Terr got a man con-
victed of murder on the basis of her clinical intuition, buttressed and
complemented by her selective perception of the interesting story her
client told to her. It was no problem at al with a theory so insubstan-
tial and research that is no more than the intuitive biases of its exposi-
tors.

An old chestnut of a graduate school joke says that the B.S.
degree stands not for bachelor of science but for "bull shit,” the M.S.
for "more of the same," and the Ph.D. for "pileit higher and deeper."
The endlessly metamorphosing concept of traumatic repression is an
excellent example of this process.

What kind of a theory could possibly be assembled on such a
guicksand foundation?

Diagnosing the Foundations of Clinical Psychology Describing
clinical psychology as " soft science” is flattering the field; it is as soft as
agrape. Consider just the shocking but indisputable fact that it is rare
to find agreement across clinicians or clinics on the results of psychi-
atric evaluations, on the basc mental diagnosis itself so central to
countlesscriminal defenses and claimsof psychological injury.

In the United States, diagnoses are usually based on the Diag-
nodic and Statistical Manual of the American Psychiatric Association
(APA). Generally, everyone— every psychiatrist, psychologist, clinical
socia worker, psychiatric nurse, psychotherapist, and counselor—is
supposed to use this diagnostic manual.

The first Diagnogtic and Statistical Manual came out in 1952, fol -
lowed by arevision in 1968; the DSM-III appeared in 1980, and was
followed by its own mini-revision, the DSM-I1IR in 1988. In 1994,
we got the DSM-IV, some nine hundred pages long, covering 374
mental disorders.

The authors of the new DSM-1V claim that the sets of symp-
toms—what they call "criteria sets’ — that are supposed to be used to
determine a particular diagnosis were arrived at by consensus. That
sounds like an impressive, amost scientific, level of agreement among
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clinical practitioners until you see what these psychiatrists mean by
CONSensus.

By consensus, they mean that the members of work groups
assembled sets of symptoms for the various diagnoses by simply
including all the symptoms championed by numerous different prac-
titioners, turning the combined list into a Chinese menu multiple-
choice test. Consequently, the manual directs that a particular
disorder should be diagnosed if the patient shows one symptom
from column A, two from column B, and one from column C. This
inclusive approach certainly took care of any little niggling disagree-
ments about which symptoms belong to which disorder, but it rep-
resents a pretty distorted view of the word "consensus.” It's like
saying that one hundred people agreed on what to have for dinner
by the simple expedient of ordering everything on the menu. Con-
sensus, my foot!

A new National Institute of Mental Health analysis of some
34,000 patients diagnosed with depression revealed that the majority
do not suffer most of the "classic" physica symptoms of depression:
unexplained fatigue, insomnia, poor appetite, restlessness, unusually
fast heartbeat, constipation, or weight loss. Where patients do claim
to experience a symptom such as "eat less than | used to,” the only
indication that that istrue is the patient's say-so; there is no accompa-
nying weight loss. Even among the most severely depressed patients,
some 10 percent show no physical symptomsat all.

What this study showsis that clinicians reach their diagnosesfor
reasons of their own, just as they did before the publication of the
new nine-hundred-page manual. Perhaps each diagnostician has his
or her own favorite symptom of depression or schizophreniaor what-
ever —thetidy little symptom checklist is nothing more than a sham.
T he sham gives both the patient and the public alike the illusion that
the mental disorder diagnosed is on another reality plane than the
telltale behavior when indeed the disorder is often nothing more than
asingle " symptom" itself.

It is undeniably true that in the diagnosis of a medical condi-
tion such as cancer physicians will certainly disagree over which
symptom has the strongest association with a particular diagnosis
or which is most indicative of acertain prognosis, but that atest for
breast cancer, for example, would be no more than a cobbling
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together of a bunch of oncologists varying opinions is unthinkable.

How did the authors of the diagnostic manual arrive at al those
374 different categories of mental disordersin the 1994 manual?

Consensus again. Disorders and symptoms went into the book if
the various co-authors for the different sections of the manual agreed
that they should. Sometimes that meant as many as sixteen people
agreed, sometimes as few as five. The APA calls this "consensus.”
Whatever it iscalled, it has nothing to do with agreement among the
tens of thousands of psychological practitioners out there in the field.

(That politics and passionate lobbying have since the first edi-
tion played a not insignificant role in determining which "mental dis-
order” gets into the book and which stays out is undeniable and has
been the subject of several books, including Kirk and Kutchins's The
Sdling 6 DSV, 1992, and Paula Caplan’s They Say Yaure Crazy,
1995.)

Given their farcical "empirical™ procedures for arriving at new
disorders with their associated symptom lists, where does the Amer-
ican Psychiatric Association get off claiming a scientific, research-
based foundation for its diagnostic manual? This is nothing more than
science by decree. They say it isscience, soitis.

Clinical psychological practitioners ssmply do not mean by "sci-
ence" what real scientists mean. And they never will without a drastic
changein the foundations of their discipline.

We Can Explain Everything Science is evaluated as science not
solely by its definitions and methodol ogy — where clinical psychology
fails spectacularly — but also by its explanatory adequacy — where it
truly excels. Clinical psychologists, from Freud to the present, pro-
vide us with wonderfully plausible and comprehensive explanations of
any and al aspects of human behavior. Of course, so do novelists.

We must be wary of any theory that explains too much. If virtu-
ally anything that could possibly occur can be "explained” by the
theory as well asany other, even opposite, occurrence, then that expla-
nation is not scientific becauseit is unchallengeable and irrefutable.

Pretend you are a male patient of mine. Assume that | assert
that your classic seductive relationship with your mother, your aien-
ation from your weak and distant father, and the symbolic structure
of your dreams, along with the strongly feminine character of the lit-
erary career you have chosen, clearly tell me that you are homo-
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sexua. You say, "'l am not! | have a happy wife and seven children!" |
reply, "So what? You are just defensively overcompensating for your
homosexuality."

Anything a patient says, anything at all, can be found to have a
coherent psychological interpretation despite an apparent surface
contradiction between what issaid and the interpretation. You cannot
prove clinical psychological theory wrong in any respect. If you deny
my clinical explanation, or if aspects of what you tell me are inconsis-
tent with the explanation, then | have only to invoke mysterious psy-
chological mechanisms to ride right over you.

How are you going to prove that |, your therapist, am wrong?
You can't. Anything you say about your life and how you fed is per-
fectly consistent with my interpretation. Since, by definition, you
have no access to your unconscious mind, who are you to dispute my
claimsabout your unconscious? Good luck trying it.

Neither the patient nor anyone else, in or out of a courtroom,
can falsify the claims a clinical professional makes about the working
of the mind. Without observation of the phenomena of interest or
their reliable indicia, testability isimpossible. If testability is impos-
sible, then fasfiability is moot.

THE STATE OF THE ART

The Unicorn Argument

Court cases, by their very nature, involve agendas. The goal of testi-
mony —scientific and otherwise—is adways to make some point for
one side or another. That objectivity of al testimony — scientificand
otherwise— takes a serious beating in court is not really very sur-
prising.

What is truly astonishing, however, is when the absence of sci-
entific evidence that harm did not occur is taken as evidence that
harm did occur. For example, some of the attorneys for the silicone
breast implant plaintiffs claimed injury by arguing that research has
not proved there is not a connection. That's beautiful. Although not
al that common in medical argument, it isan extremely popular tack
in the claims made by clinical psychologists.

Itiswhat | call the Unicorn Argument.

For example, | might say, "There's no such thing as unicorns.”
You sy, "Of course there are unicorns. They are adways kissing vir-
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gins.” "No," | say. "I have looked everywhere and cannot find asingle
unicorn.” "You have not looked everywhere, and even if you did, the
unicorns were one step ahead of you." Stymied, aren't 12 You must be
right. There are unicorns all over the place just beyond the edge of
my vision.

The silicone lawsuits aside, it is very hard to find any reputable
scientist who would make the Unicorn Argument even in the silent
recesses of the heart. It is fundamentally counter to scientific rea-
soning. T he scientist believes nothing unlessit is proven to be true.
"l will not believe in unicorns unless you can prove to me that uni-
corns exist." The unicornist believes everything unless it can be
proven absolutely to be fase. "I idl believe in unicorns until you
prove to me that there are none.”

Clinical psychologists regularly lay claim to beliefs on the
grounds that they have not been disproved. But it is not possible to
prove that something does not exist simply because you failed to find
it. There are many possible reasons for your failure, only one of
which is the nonexistence of whatever it is you are looking for. There
are many possible reasons that people in a study do not behave as
expected other than the one the researchers hold to be true.

But true believers will die believing in unicorns. Actualy, true
believers will continue to believe even in the face of incontrovertible
evidence against the belief. Everything, after all, is subject to inter-
pretation and reinterpretation. With the right frame of mind, there is
no such thing asincontrovertible evidence.

This outlook on life makes perfect sense in what are properly
considered "matters of faith.” 1t doesn't make sense in the training or
practice of scientific professionals, psychological or otherwise, and it
does not make sense in our courtrooms. You cannot allow Miss
Marple on the witness stand to argue for the existence of unicorns. It
does violence to logic and terrible damage to real peopl€e's lives,

Astronomy and Astrology

Almost since its inception, clinical psychology has been subjected to
the same criticism: It’s not a testable science; it’s asecular religion dis-
guised as a science. And, since the first utterance of this presumably
crippling criticism, the defensive reply has been, " Oh, you academics
are always saying that." It istime to drop the charge that clinical psy-
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chology is nothing more than a secular religion. It has dways fallen
on deaf earsand it will continue to do so.

A more telling comparison likens clinica psychology to
astrology and experimental psychology to astronomy. The names of
the two fields are similar, but they have nothing more in common
than an interest in the stars. They do not have common aims and
their methodologies could not be more dissimilar. Moreover, astro-
logical practitioners do not usually clam that either their general
"theories" or the interpretations of an individual's astrological por-
trait are scientifically based.

Nevertheless, astrology, like clinical psychology, is a compre-
hensive and coherent system for the interpretation and prediction of
human behavior. Also, like clinical psychology, astrology is taken very
seriously by a large number of people—whose identities are often
quite surprising— who claim that it illuminates and guides their lives.

Astrology is widely accepted as true by believers in astrology,
just a much of clinical psychology can be sad to be generaly
accepted by believersin clinical psychology.

It is entertaining but absurd to imagine our courtrooms filled
with astrologers testifying that Leos would never commit murder
when the sun isin Jupiter or that Capricorns make better parents for
Virgos than do Geminis. Very few adherents of astrology would
attempt to get astrological interpretations, in general terms or for
specificindividuals, accepted in court as expert testimony. (Or would
they?)

Moreover, despite the millions of horoscope readers and cus-
tomers of psychics, society will not let astrologers bring their articles
of faith into our courtrooms as expert testimony. Society as a whole
maintains that there is some important difference in the quality of
beliefs of astrologers and astronomers and in the credibility of true
believers and scientists, a distinction that is crucial for our justice
system to maintain.

Ye we not only tolerate but welcome testimony from clinical
psychologists that, like astrological interpretation, is built on nothing
more than faith.

It is profoundly disturbing that clinical psychologists are them-
selves unable to maintain this critical distinction between fact and
belief, between astronomy and astrology, as their testimony on the wit-
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ness stands in courtroom after courtroom shows. How can educated
people so blind themselvesto the reality of their own beief system?

The Problem of Psychology

All professionals who identify themselves as psychologists share a
common problem: They cannot study what they so desperately want
to study, the structures and functions of the mind. They don't want to
be philosophers who create elegant logical arguments about the nature
of the mind, the nature of redlity, and relations between the two. Oh,
no. Philosophers get no respect these days. If you go to a party and say
that you are interested in whether there will be asound if atreefdlsin
the forest and there is no one around to hear it, your fellow party
guests will walk away mumbling under their breath, " Get a job."

In today's America, psychologists must be scientists. But, alas,
they are scientists with no direct access to their subject matter and
not a hope in hell of ever getting one. What experimental psycholo-
gists do, most of them, is compromise. If they wish to study an inac-
cessible mental process like what little babies pay attention to out in
the world, for example, they define "attention™ in terms of something
that they can actually measure, like the amount of time the babies
spend looking at one thing or another.

That makes every research psychologist vulnerable to the same
criticism: You aren't measuring what you say you are measuring. You
can't measure what you want to measure and you are making great
inferential leaps from what you are actually measuring— like babies
looking behavior —to what you wish to measure—like babies atten-
tion. You want to make a description of some mental activity using
the building blocks of physical activity; from these shabby clay bricks
you are attempting to build a cathedral of glass.

It's a point well taken.

| think it is the general impossibility of arriving at a verifiable
account of mental activity that leads so many clinical psychologists
into cutting the tie to physica observation atogether. If we are
always stuck making these great inferential leaps from the carefully
controlled studies of physical behavior to the mental processes under-
lying those behaviors, if we have no way of guaranteeing that the
leaps are in any way producing an approximate model of the mental
activity of interest, then to hell with it.
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HOW CLINICIANS DEFEND JUNK SCIENCE IN COURT
Itis bewildering but true that despite the incessant claimsthat clinical
psychology is a science with its findings soundly based on scientific
methodology, clinicians challenged in court often revert to aflat-out
denial of the status. Often, when challenged in court about the lack of
scientific evidence for their claims, clinicians will reply that they are
not scientists, they are artists, and that they are not interested in num-
bers or groups because they deal with individuals. They claim that
scienceisirrelevant and unnecessary to their conclusions.

In addition, they launch ad hominem attacks on the scientific
experts themselves. Dr. Lenore Terr in the Franklin case referred to
experts on the scientific study of memory as"outsiders.”

The ultimate courtroom put-down of the scientific researcher
by a cross-examining attorney is, "You have never seen a patient, have
you? So how would you know?"

Lenore Terr describes the use of this tactic in the Franklin
murder trial:

As Elaine [Tipton, the prosecutor] had anticipated, Elizabeth
Loftus [an experimental psychologist from the University of
Washington] eventually dso appeared for the defense. She
testified that her misinformation experiments served as proof
that repressed memory can be changed in the process of
intake, storage, or retrieval. But Elaine was ready for Dr.
Loftus, and on cross-examination quickly received an
acknowledgment from her that she was not aclinician and did
not ordinarily use childrenin her research. (1994, p. 57)

That seeing patients amost constitutes prima facie evidence of
the inability to give scientifically accurate and reliable testimony
doesn't enter the minds of anyone in court. But it should. It must.

Miss Marple is testifying in our courts. Miss Marple is writing
"psychological" reportsfor our judges. MissMarpleistelling our leg-
islators how to write law to match up with Miss Marple’s intuitions
about how the mind works. This farcical state of affairs cannot con-
tinue. The larger society has already begun to believe the courts mad,
and asociety that does not believein its system of justiceis a doomed
society.
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Three Kinds of Liars

History of the Forengc Psychdogy Industry

When there is no evidence of validity of psychiatric evaluation
regarding a particular legal question, it should not be assumed
that the evaluations can be made accurately. Rather, when evi-
dence is lacking, the assumption should be that psychiatrists
cannot make such evaluations accurately, especialy in view of the
genera findings that validity of diagnosis is usually very low
wherever it has been tested.
Jay Ziskin,
Coping with Psychiatricand Psychologica Tedimony, 1995

MENTAL AND EMOTIONAL DISTRESS

[Richi€] Parker, 19, drew national attention after pleading guilty
onJanuary 13, 1995, to felony first-degree sexua abuse in a case
in which he was charged with forcing a 14-year-old freshman
girl to perform a sexual act on him in a stairwell of Manhattan
Center High School. Parker received five years probation.. . .
Parker is undergoing treatment and counseling for sexual abuse.

H e settled an $11 million civil suit with the victim last June
15.. .. Parker's victim said she suffered "severe and serious
physical and psychological injuries including sexua assault,
fear of contracting AIDS, and Post-Traumatic Stress' as a
result of the attack. (Reid, Orange County [Calif.] Regigter,
March 26, 1996)
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The tort businessis a billion-dollar industry in America. By 1980,
some five million lawsuits were being filed annually in the United
States. Whether that number has increased, decreased, or stayed the
same is a matter of some contention, but whatever the actual numbers
it isclear that psychology has played ahuge rolein expanding both the
variety of possible claimsand the size of possible awards.

The American system of justice, of course, has long recognized
intangible damage like mental and emotional distress in personal
injury cases, and American juries have along history of adding emo-
tional damages onto the damages incurred to one's income by, for
example, defamation of character or invasion of privacy. So in most
standard tort cases today, claims for mental or emotional distress or
psychic damage that causes|oss of the enjoyment of life's activitiesare
now routinely tacked onto claims of persona injury resulting from
any of the innumerable accidents and incidents for which the blame
can be laid at someone's door.

Psychology's contribution is to add several hundred new
“injuries” that can mean either the loss of much of the enjoyment of
life or even the loss of one's mental health.

Damages for the loss of enjoyment of normal life activities are
called "hedonic" damages. According to Walter Olson in The Litiga-
tion Explosion, "total estimates of hedonic damages have ranged from
$450,000 to $13,400,000 in 1989 dollars’ (Olson 1991, p. 171). That
is alot of money just because you are not having any fun anymore,
but it is nothing compared to what you will get if your mental health
itself is directly damaged.

An early Cdifornia case involved a suit by a woman who wes
involved in atrolley car accident. Asa result o that accident, the
plaintiff dleged that she engaged in over 100 illicit sexud expe-
riences. The Cdifornia jury avarded her $50,000for the mental
distressassociated with her trauma. (Gordon 1976a, p. 3)

Today, according to Jury Verdict Research, Inc., damage to your
mental health is worth one hundred times what loss of ability to sat-
isfy your hedonic desires pays.

In the United States, in the mid-1970s, there was just one mil-
lion-dollar personal injury award per week, on the average. In 1990,
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there were 735 million-dollar personal injury verdicts awarded, and
750 million-dollar verdicts were awarded in 1991. Nearly every one
of those verdicts included a component for psychic injury, for dam-
ages for noneconomic injuries.

And just who do you think is going to make the claim for you
that you do indeed suffer from a psychological injury worth $11 mil-
lion in compensation? T he professional forensic clinician, of course.
Who else?

In cases of persond injury, the psychologist can explain to the
court and the jury the personality changes that the alegedly
injured individua has undergone as a result of the injury, the
problems the injury has created in his family life, and how
such injury affects his vocational adjustment in the future.
(Gordon 1976a, p. 3)

You might take the stand and claim that since you were struck
by the falling ladder, you are unable to work or to sleep and you have
shattering nightmares in which you relive the trauma of the injury
and envision your three children naked, hungry, and shivering, beg-
ging on the street with bowls, but this is going to sound a whole |ot
more convincing if Dr. V.I.P. Harvard tells the court that in his pro-
fessional opinion, you suffer from the serious disorder of post trau-
matic stress syndrome.

Many experts will go even further, particularly in claimsof post
traumatic stress disorder, and not only will diagnose you but will pin-
point for the judge or the jury the actual cause or agent of the trauma
that you claim to have suffered—e.g., the dangerous falling ladder.
Only another expensive psychoexpert could argue that your expert is
wrong.

Itisclear that what used to be the well-guarded province of the
prosecutor or judge or jury —the determination of what wrong was
done, who is responsible for that wrong, and what the compensation
should be—are now all decisions that belong, in fact if not in law, in
the realm of the professional psychologist. Professional psychologists
have claimed a unique competence to assess such mental damages,
and the public believestheir claim.

How did we get to such a state of affairs?How did we come to



THREE KINDS OF LIARS 51

the point that we have literally handed over to a bunch of entrepre-
neurs the determination of injury, not only in standard tort cases but
even in cases of discrimination and disability?

I't was pretty much inevitable given the evolving history of psy-
chology and the law in the criminal domain. That the tort psycholog-
ical-injury market has become the exclusive realm of the trained
psychological professiona follows right along with the medicalizing
of legal competence and insanity and the consequent cornering of
that market by the psychologists.

A quick look at the Byzantine history of interactions between
psychology and the law will make their present misalliance, if not
acceptable, at least comprehensible.

EXPERTS, STEAM ENGINES, AND EXPERIMENTAL
PSYCHOLOGY

Gentlemen of the jury, there are three kinds of liars the
common liar, the damned liar, and the scientific expert. (Foster
1897, p. 169)

Experts on nonpsychological matters have long enjoyed access
to the witness chair with their testimony subject to much wrangling
about its admissibility and utility. The basic ideas that evolved over
time were that expert testimony should be admitted whenever it will
assist the judge or the jury, or when the matters before the court are
beyond the experience or the understanding of the judge or jury. So
an expert on steam engines, for example, could be called into court to
explain to the jury the workings of such engines and the conditions
under which they were likely to blow up. The jury, having been edu-
cated about steam engines, would then reach its own conclusion
about the claimed negligence in the particular case before it.

For psychologica expert witnesses, the experimentalists and the
clinicians followed two very different paths to today's prominent role
in our courtroom.

EXPERIMENTAL PSYCHOLOGY EYESTHE WITNESS
Experimental psychology'sventuresinto the legal expert witness busi-
ness began inauspiciously in 1908 with the publication of Hugo Mun-
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sterburg’s work On the Witness Stand. Professor Munsterburg,
brought to Harvard from Germany by William James, the father of
American experimental psychology, argued that law would benefit
greatly if it embraced the findings and techniques of experimental
psychology about such matters as attention, memory, and perception,
particularly as they address questions of eyewitnesses accuracy and
reliability. Many outspoken and outraged lawyerly defenders of the
status quo replied to Munsterburg with withering contempt, but the
barn door was irrevocably cracked open.

Munsterburg had been a student in the laboratory of Wilhelm
Wundt, who had founded the first experimental psychology labora-
tory in the world in Leipzig, Germany, in 1878. By the turn of the
century, German psychological researchers had been actively engaged
in studying real-world problems and applications in perception and
memory for two decades.

Among the best known of the German researchers was William
Stern, who conducted what he called "reality” experiments, simula-
tions of real-life situations, to examine the reliability of eyewitnesses
under more or less natural conditions.

The classic example involves the staging of a quarrel between
two students in front of a class. One student draws a revolver on the
other. The teacher stops the staged incident and then questions the
class about the events that they just witnessed. Over and over again,
the results are the same. The eyewitnesses to the incident are in
serious error about every aspect of the witnessed event, including
what words were spoken and the type of weapon used.

Munsterburg's book summarized and extended the European
studies for the American public. It also attacked American lawyers for
their close-minded response to psychological science. That wes a
political error.

The time for such applied psychology is surely near.. .. The
lawyer aone is obdurate. The lawyer and the judge and the
juryman are sure that they do not need the experimenta psy-
chologist.... They go on thinking that their lega instinct
and their common sense suppliesthem with dl that is needed
and somewhat more. (Munsterburg 1908, p. 21)
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Perhaps it was the tone of Professor Munsterburg's book as
much asits content that produced such awithering response from the
American legal community. John Wigmore, who was later to publish
the classic Wigrmore’s Code 6 the Rulesd Evidence (1935) and The Sai-
exe ¢ Judicid Rad (1937), published a scathing satire of the book,
pointing out both methodological errors and the inapplicability of
much of the research to actual legal proceedings. In particular, he
noted that despite errorsin the testimony of witnesses, jurors hearing
those witnesses nevertheless come to conclusions that are in accor-
dance with the facts of the case. Reasoning that the outcome of the
case is of far greater concern to the legal system than the perceptions
or memories of witnesses, Wigmore dismissed Munsterburg's
reported researches asirrelevant.

During the 1920s and 1930s arevival of interest in law and psy-
chology occurred and a number of books appeared, nearly all by
lawyers. The past focus on the perceptions and memories of wit-
nesses was joined by an interest in the psychology of crime and the
"criminal personality.”

All was quiet on the psychology-law front during the 1940’s.
There were scattered studies on the usua topics of witness
testimony, evidence rules, and criminal behavior, and simula-
tions of jury decison making were introduced. On the whole,
this work did not add significantly to what had been done
before, and provoked no response from the lega profession.
(Loh 1981, p. 671)

BURGEONING OF EXPERIMENTAL PSYCHOLOGY IN
COURT

A critical development in the modest expansion of the role of
experimental psychology in the lega system took place in the
1950’ through psychologists testifying in cases involving the
impact of pretrial publicity, and civil rights.

Research psychologists had developed reliable techniques
of conducting surveys with samples that began to approach
being truly representative of the population relevant to the
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survey. Results of the surveys began to show up in trialswhere
defense attorneys might use them to show that their clients
could not get afair trial in a particular locale because pretrial
publicity in newspapers, news clips and magazines had so
biased the potential juror pool against the defendant. (Wood-
ward 1952, p. 447)

In 1961 the Supreme Court put the sedl of approval on the
methodological competence of such research surveys and
reversed a conviction because of pretrial publicity in Irvin v.
Dowd, 336 U.S. 717 (1961). I n the famous case of Sheppard V.
Maxwell, 384 U.S. 333 (1966), the Supreme Court reversed
Sheppard’s murder conviction based at least in part upon the
Court's acceptance of the reliability and methodological
soundness of surveys of the effects of negative pretrial and
mid-trial publicity. (Loh 1981, pp. 672-73)

A dozen years earlier, in 1954, a crucia case was decided with
lasting implications for the parties to the case, for society as awhole,
and for the future of the forthcoming marriage of law and psychology
in the American justice system. Not quite afirst date, this case was
surely a turning point in the relationship. Since then there has been
no going back.

This case was the landmark school desegregation case.
Employing the "findings" of psychologists, part of the case was built
on the foundation of the famous "Brandeis Brief." In 1908, Louis
Brandeis (later to become a Supreme Court justice) had argued per-
suasively that conclusions of social scientists should be considered
when evaluating the merits of limiting the workdays of females. His
presentation laid the groundwork for the crucial Brown v. Board of
Education case argued before the U.S. Supreme Court in 1954.

In that case, Kenneth Clark, an experimental psychologist from
Harvard, assisted by thirty other psychoexperts, submitted an amicus
brief to the Court, alleging that supposedly scientific evidence
showed that a segregated school system had ill effects on the person-
alities and academic performance of black children. The Supreme
Court cited as the modern authority for these findings Clark and
other social scientists.
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Legal scholars argue about the relative weight the Court gave to
the scientists "evidence," many claiming that, whatever the public per-
ception, it was dlight, but there is no doubt that the Pandoras Box of
psychological expert testimony was now open and showering its con-
tents across the land. This occurred despite what Wallace Loh, past
dean of the law school at the University of Washington, described as
yet another "swift and caustic" reaction from the legal community.
Legal experts pointed out the methodological shortcomings and unjus-
tified inferences of the work cited by the psychoexpertsin the Brown
case, and described the findings, quite rightly, as more common sense
than science. They reacted about as enthusiastically as their turn-of-
the-century counterparts had to Professor Munsterburg’s efforts.

But the tide was turning in America against racial segregation,
and the Court and the public alike moved with the tide. And the
Court and the public dike wanted a scientific basis to justify what
was, after all, a major change in American political opinion. Clark
and company gaveit to them.

It is interesting that in a recent column in the New York Times
addressing the issue of ethnic dormitories at Cornell University,
Clark cited no scientific evidence at all about the injurious effects of
such living arrangements on the hapless students but merely quoted
the Supreme Court in stating that "separate educationa facilitiesare
inherently unequa" (Clark, New York Times, April 1, 1995).

The response of the legal community to psychologist Clark's
Brandeis-style brief was so negative that experimental psychology
generally avoided excursions into the legal arena for more than a
decade following the Brown decision. In the 1970s, the floodgates
opened. Do-gooders from the sixties blossomed into professionas
with a causein the seventies, and experimental psychology was ready
to aid the cause. Classic research on witness reliability was refined
and replicated with more sophisticated methodology and with a
renewed sense of its critical application to important socia prob-
lems—Ilike maintaining an equitable, color-blind justice system.

By the middle of the 1980s, experimental psychologists were
testifying all over the country — wherever the judge would allow it—
on the confusions and distortions of memory that result from various
police interrogation techniques, and the serious difficulties withesses
encounter with cross-racial identification.
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Notwithstanding Wigmore’s historical criticism of their applica-
bility, German-style "reality” studies had become by the 1980s the
paradigm for research on eyewitness reliability in the United States.
According to Wallace Loh in a March 1981 Michigan Law Review
article, "they are repeated so often that the findings are no longer
considered novel" (p. 661).

In a modern version of the reality experiment, the videotape
of a mugging was broadcast on the nightly news of a major
television station in New Yok City. It was followed by the
showing of a lineup of 9x suspects, and viewers were asked to
cdl in with their identification of the mugger. Less that 15%
o the 2000 respondents correctly identified the assailant, a
rate no better than random selection. (Buckhout 1975, p. 7)

Experimental psychological research of this type was and is
carefully conducted according to strict principles of sound scientific
methodology. Testimony presenting the findings of such research
does not involvethe expression of the persona opinions or intuitions
of the experimentalist. It is not even necessary to have as an expert
witness the person who actually conducted the research because, like
all sound scientific work, this research is easily replicated in any labo-
ratory by any scientist and the findings are readily available in the
published psychological literature.

The major argument over this type of testimony was whether it
interfered with the judge's or jury's role as trier of fact in deciding
whether a witness's identification of an aleged criminal was reliable.
It is true that most of the research consists of demonstrating the
effects of various factors that make memory less reliable, like stress,
leading questioning, passage of time, violence, misleading photo IDs,
and biased lineups, so most expert testimony on the topic does consist
of casting doubt on the reliability of eyewitnesses. It would be highly
unusual, however, for any experimental psychologist testifying about
research on the perception, attention, and memory of witnesses to
offer any decisive opinion about the accuracy of a particular indi-
vidud's testimony.

T he purpose of such expert witness testimony offered by experi-
mental psychologists is, like that of the expert witness on steam
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engines, to explain the scientific findings about the reliability, accu-
racy, and malleability of memory due to various factors and the con-
ditions under which memory islikely to fail.

In addition to research on memory and factors affecting witness
reliability, experimental psychologists presented research in court on
issues like confusion allegedly caused in consumers by brand names
or product packaging that is similar to that of competing products.
Robert Gordon in " The Applications of Psychology to the Law,"
from a 1976 issue of Law and Psychology Review, reports that Coca-
Cola sued Chero-Cola in 1921 for such aleged trademark infringe-
ment, the Spring Aire Mattress Company sued the Sleep Aire
Mattress Company for the same reason, and Frito Lay Corn Chips
sued Ajax Potato Chips for making bags that allegedly bore a strik-
ingly similar appearance to its own product's bags. In all such cases,
careful scientific studies are run with representative consumer sam-
ples and the findings are presented to the court and the jury.

Some research is conducted just for the sake of research— for
the sake of acquiring knowledge about cross-racia identification, for
example, or the effects of "weapon focus" on eyewitness testimony—
and it gets introduced into trials because the information it provides
happens to be helpful to the finders of fact. But some research is
“special purpose” research conducted just for the litigation at hand.
On confusability of specific products, it is the second kind of research
that shows up in court.

With the exceptions of the researchers on mental confusion over
similar commercial products, the small band of eyewitness testimony
researchers, and their colleagues involved in the development and
refinement of survey and other measurement instruments, few exper-
imental psychologists ever ventured outside their laboratories and
into the courtrooms.

For the clinicians, however, it was another story. They came
directly into the American court system through the wide open door
of legal insanity and mental state of the accused at the time of the
crime and at the time of the trial.

DANIEL M'NAGHTEN AND THE FORENSIC CLINICIANS
In 1843, in England, Daniel M’Naghten, while attempting to assas-
sinate the prime minister of England, accidentally shot and killed
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the prime minister's secretary. M'Naghten suffered from delusions
and thought that killing the prime minister would eliminate the
source of his oppression. He successfully pleaded an insanity
defense, claiming that he did not know right from wrong, atest that
"had its origin in 16th century England, where judges enunciated a
test of criminal responsibility which was premised upon the knowl-
edge of good or evil" (Burke and Nixon 1994, p. 10).

Following this case, the insanity defense was reformulated,
resulting in what is known today as the M'Naghten Rule, which
focuses on the accused's understanding and knowledge, stating that
an accused should not be held criminaly responsible if he was
laboring under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing, or if he
did know it, he did not know that what he was doing was wrong.

The M'Naghten case was also quite important because,
according to the American Psychological Association's Richard
Rogers, it was one of the earliest cases that allowed expert testimony
on theissue of insanity asadefensein acriminal trial (1987, p. 840).

Today, medical specidists in psychopathology flood into our
courtrooms as legal criteria both for insanity as a defense and for
mental incompetency to stand trial evolve and proliferate, increasing
in subtlety and complexity.

Until the 1960s, in America, medical psychiatristss— not Ph.D.
psychologists or any other kind of mental health professionals— had
the exclusive right to provide expert "medical" testimony on the issue
of insanity as adefense in acriminal trial, although judicia decisions
in 1940 (People v. Hawthorne) and in 1954 (Hidden v. Mutual Life
Insurance Company) had permitted clinical psychologists with suffi-
cient education and experience to testify as experts on mental disor-
ders and their causal connections to criminal or tortious conduct.
This changed in 1962 with the appeal of the landmark case of fenkins
v. United States.

The trial court had ruled, "A psychologist is not competent to
give amedical opinion as to mental disease or defect. Therefore, you
will not consider any evidence to the effect that the defendant was
suffering from a mental disease or a mental defect . .. according to
the testimony given by the psychologist” (Fenkins v. United States,
1962, 307 F.2d 637,638 n. 1).
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The United States Court of Appeals for the D.C. Circuit
reversed the lower court and remanded for a new trial. The court
ruled that the evaluation of relevant competence was up to the trial
judge and was not astraightforward matter of medical training.

Giving as examples electricians who could testify about the
effect of electrical shock on the body or an optometrist knowledge-
able about symptoms of eye disorders, they wrote:

The kinds of witnesses whose opinions courts have received,
even though they lacked medical training and would not be
permitted by law to treat the conditions they described, are
legion. The principle to be distilled from the casesis plain: if experi-
ence or training enables a proffered expert witness to formz an
opinion which would ai d the juy, in the absence of some counter-
vailing consideration, histestimony will be received. (Miller, Lower,
and Bleechmore 1978, pp. 119-21)

That wasin 1962. Today, every state permits clinical psycholo-
gists to join their psychiatric brethren as expert psychological wit-
nesses on insanity and competence.

M ushrooming Psychological Expertsin the Legal System

The broadening of admissibility of expert psychologica testi-
mony occurred during a time of increased professionaization
(e.g., State certification and licensure), rapid growth of mental
hedlth professions, and formulation of legal doctrines of
insanity consistent with modern psychiatry. An extensive litera-
ture on the professional and legd aspectsdf the role of psychol-
ogigts in court suddenly mushroomed. (Loh 1981, pp. 672-73)

Today we have just about anybody who sets up as a so-called
therapist confidently mounting the witness stand as a psychological
expert to pronounce diagnoses, prognoses, and needed courses of
future therapy. Given the state of the art of mental diagnosis and
treatment, the credentials of the "experts' do not, in fact, make any
difference, but it is nevertheless astonishing to hear so great a
cacophony of self-styled yet societaly accepted experts all testifying
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about how the mind works, what goes wrong with it, and how this
relates to guilt and responsibility, competence and insanity, diagnosis
and the effects of disorders on individuals, not to mention needed
future therapy.

Professor Loh is right about the concomitant mushrooming of
forensic psychology and the developing formulation of legal doctrines
of insanity away from the idea of good and evil and toward the phi-
losophy of modern psychiatry. The legal profession is still reeling
from the 1980 publication of the ambitious third edition of the diag-
nostic manual of the American Psychiatric Association. Earlier ver-
sions of the manual were inconsistent, piddling little efforts at
systematizing and regularizing the diagnoses of mental illness. The
third edition—the DSM-111—was something else altogether with its
hundreds of different diagnoses with fancy-sounding names, critical
symptom lists, and up-to-the-minute timely relevance. It was to the
DSM-III that we owe today's glittering variety of "diminishing” diag-
noses—those mental conditions, temporary or chronic, that
somehow magically diminish a person's responsibility for whatever
heinous act he or she committed, decreasing the crime with which
the person is charged or weighing in the defendant's favor when it
comes to sentencing.

CORNERING THE CRAZY MARKET

Since determination of competence and the use of insanity defenses
of one form or another are hardly new to the American legal system,
there was nothing particularly remarkable about employing profes-
sionals in psychopathology to express their opinions of the psycho-
logical functioning of accused criminals. However, with the
increasing and inexorable medicalizing of psychological problems, it
seems inevitable that our courts will eventually take away altogether
from the layperson the right and the duty to judge another person's
competence or insanity in acriminal case.

Two recent court decisions have gone along way toward handing
the task completely over to the professionalswho claim that they are
so much better qualified than the rest of us to make these hard deci-
sions. Hunter v. Massachusetts (1995) established the necessity of pro-
fessiona psychological examinations for the accused, and the more
recent Supreme Court decision in Cooper v. Oklahoma (1996) estab-
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lished the illegality of sending an accused person to tria if a psychia-
trist says the accused is too nuts to assistin hisor her own defense.

Given the farcical and highly contentious procedures of clini-
ciansfor reaching mental diagnoses, handing determinations of com-
petence and insanity entirely over to their charge can bring nothing
but afurther distortion of common sense in our justice system.

The same psychologizing of the law with the subsequent distor-
tion of both sense and justice has been occurring in the civil courts as
well asin the criminal justice system.

Damages paid out in tort cases due to psychological injury have
reached dizzying heights, and not only in the usual persona injury
realm but in the modern arenas carved out by today's governmental
social policy decisions.

SOCIAL BETTERMENT THROUGH FORENSIC
PSYCHOLOGY

The United States has a decades-long history of providing both for
the economically disadvantaged and for those who are unable to work
due to accident or disability. It should come as no surprise that recent
social legislation, as well as amendments of older acts, now include—
like tort lav—a whole raft of mental disorders that qualify as dis-
abling and, as such, as subject to compensation and to protection
from discrimination.

Two such pieces of social legislation— spiritual siblings in their
psychological compass and passed within a year of each other —are
the Civil Rights Act of 1991 and the Americans with Disabilities Act
of 1990.

The consequence of such well-intentioned psychological state-
of-the-art legislation has been to flood our courtrooms with mental
health providers of every stripe and degree.

Civil Rights Act of 1991

In 1991, Congress passed the Civil Rights Act, amending Title VII of
the Civil Rights Act of 1964, which had prohibited discrimination by
employers of fifteen or more employees on the basis of race, color,
religion, sex, and national origin. Sexua harassment was considered a
form of sex discrimination. Under the original act, an employee could
recover damages for back pay or future pay (or reinstatement in the
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job), but not for emotional pain and distress. Because of the 1991
changes, wronged employees today can recover compensatory dam-
ages for emotional pain, suffering, inconvenience, mental anguish,
loss of enjoyment of life, and other nonpecuniary losses, in addition
to wages due and/or reinstatement, any or all of which may be caused
by discrimination or sexua harassment.

Simply, this means that Congress has agreed that racial and
sexua discrimination or sexual harassment can cause mental anguish
that can, by the tiniest stretch, be classified as a genuine mental dis-
order. Mental anguish can easily be certified as a disorder by a
trained mental health professional and enhanced in degree for the
purposes of trial by the addition of aformal, perhaps Latinate, 1abel
from the DSM.

Sexua harassment is interesting because it, like the psycholog-
ical damage it causes, is often imperceptible to others, or exists only
in the mind of the harassed. This does not mean that the mental
effects of harassment are any lessreal than the bodily effectsof phys-
ical assault, but it does raise, once again, the troubling question of
whether it takes an expert psychologist to identify them.

A Connecticut woman has sicced a [federa civil rights] law-
suit on a judge she says brings his skirt-chasing dog to a Dan-
bury courthouse where the pooch harasses women with
"offensve nuzzling." ... "Kodak [the dog] acts like a high-
testosterone male,” said Nancy Burton, who said the out-of-
control canine only hits on women wearing skirts. But the
judge [said] that Kodak is a female. (Delfiner, New York Podt,
September 25, 1996)

Americanswith Disabilities Act of 1990
The American with Disabilities Act was passed the year before the
Civil Rights Act of 1991 and is, in its psychological provisions for
determination of injury and compensation, much the same asits sister
legislation. Congress, in passing the ADA, however well-meaning in
intent, essentially passed another full-employment bill for psycholog-
ical professionals.

The ADA prohibits discrimination in the workplace and in
places of public accommodation against the disabled, be they physi-
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cally disabled or mentally ill. Since, as we have seen, there are sev-
eral hundred ways of being mentally ill, al requiring the skilled eye
of the trained psychologist for diagnosis, it should be clear that
employment opportunities for clinicians in discrimination litigation
are vast. Not only can the clinician diagnose just about anyone with
some kind of mental disorder, but he or she can also be called upon
to testify that the discrimination suffered by the victim in the work-
place has produced still more mental trauma likewise worthy of
compensation.

GELTWITHOUT GUILT ANDTHE LAW OF LIMITLESS
DEMAND

When the clinical employment opportunities provided by the ADA
are added to those opened by the new Civil Rights Act, and al these
new jobs are added on to the old Socia Security Administration base
of workers disability and compensation claims, the job prospects are
dizzying. Throw the Child Abuse Prevention and Treatment Act for
the children into the pool, with its ever-increasing demand for more
and more professional child psychological evaluators, and it becomes
clear why the supply of mental health providers in this country has
been growing exponentially to meet a constantly rising demand.

The concepts of government-legislated social betterment and a
social safety net for the less fortunate have a long history in this
country. Given the general psychologizing of the whole society, it was
inevitable that mental betterment and mental health safety nets
would eventually take their places aongside their older physica
counterparts. It was inevitable too that mental health professionals
would be produced in great numbers both to implement and to aug-
ment these strides forward toward social betterment.

Add the numbers of the forensic clinicians employed in the
social welfare domains to those aready laboring in the vineyards of
competency and insanity, alongside those experimentalists venturing
into the courtroom on occasion to assst the trier of fact in under-
standing the present state of scientific psychological knowledge about
attention, perception, and memory, and we have a subset of mental
health professionals that itself defines a whole new profession—the
professional forensic clinician.

In an apparent violation of the fundamental law of economics, as
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the supply of mental health providers grew, largely through expanded
licensing of diverse professionals, the demand grew as well. The psy-
choexperts educated their nonpsychological fellows to recognize a
need for psychological expertise where none before had ever existed.
And more and more forensic psychology types were hatched out of
our schools and licensed to meet that demand, and they, in turn, agi-
tated for more of the same.

At the present time, it is not clear where the growth will end.
There is still plenty of room for more well-intentioned legislation
to improve the lot of the ordinary citizen. Perhaps in response to
the high level of domestic violence in this country Congress will
pass aversion of the Child Abuse Prevention and Treatment Act for
women, requiring that all suspected domestic abuse be reported and
evaluated by trained psychological professionals. It is not such a
crazy idea considering the present system of handling cases in
which violent men pose a clear danger to the women in their lives
and, often, the family members of those women.

In arecent casein New York City, an eighteen-year-old woman,
Danielle DiMedici, allegedly was killed by her ex-boyfriend after
numerous well-documented attacks and threats, including a kidnap-
ping. The man allegedly had threatened a dozen family members in
addition toMs. DiMedici. The New Yo% Ti na@s reported:

It wes far from clear whether any amount of officia interven-
tion could have deterred Mr. Parker, a convicted felon and
drug dealer apparently obsessed with Ms. DiMedici, who was
pregnant with his child. Officiasfrom the [Brooklyn] District
Attorney's office said yesterday that Ms. DiMedici and a
dozen family members adso threatened by Mr. Parker would
probably have been moved out of the city by the end of this
week. (Kennedy, New York Times, September 18, 1996)

A dozen people would have been moved out of the city to
accommodate a man threatening to harm them? It is kind of hard to
imagine that the entire family of the President of the United States,
for example, would have been moved out of Washington, D.C.,
because some man threatened them with harm. Perhaps a Family
Abuse Prevention Act for Adultsisoverdue. If one does come to pass,
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it would certainly keep the psychological professionalsfully employed
well into the next century, especially if "psychologica™ abuse were
included in such an act.

SOCIAL LIBERALISM AND WOMEN'S LIBERATION

The American liberal tradition has long held that the individua
without the sheltering arm of the community is afrail creature help-
lessly buffeted by the cruel and capricious winds of fortune. Liberal
thinkers believe that the citizen must be shielded not from the gov-
ernment but by the government, in the same way a benevolent father
shields his child from danger and even risk. From this perspective,
both decision-making power and accountability lie solely in the hands
of the paternal government, since the childlike individual citizen is
incapable of accepting the burden of either.

There are two types of liberals, those who see themselves as
making up the shielding government and those who see themselves as
needing government protection from responsibility for the conduct
of their own lives. Liberals in the first group quite naturally see just
about everybody else as belonging to the second, alarge but neces-
sarily stratified group. One's position in the hierarchy of the needy is
of course determined by the degree of success experienced in life: the
greater the success, the lower the position, on the "to each according
to his needs" principle.

Thus, black Americans and Hispanics rank higher on the needy
scale than do white Americans, while children rank higher than
women, who, naturally, rank higher than men. (There are liberalswho
rank Asian Americansamong the needy, but not many; it istoo hard to
reconcile their evident successwith their numerous disadvantages.)

For decades, liberal thinkers have found alies for their position
among economists and philosophers, but with Brown v. Board of Edu-
cation in 1954 they got something more. They got science. Against all
odds, clinical practitioners convinced much of the legal community
that psychology was a science and that psychology's beliefs could be
accepted and proffered in court as scientific findings.

Thelaw is, of course, a principal tool of social policy implemen-
tation, addressing as it does fundamental issues of type and agency of
injury and degrees of accountability for action. With ethics and eco-
nomics, and now the science of psychology behind them, the liberal
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agenda of partitioning out legal responsibility in accord with the hier-
archy of perceived neediness was greatly advanced.

Traditional Freudian-style clinical psychology, however, would
have been of no use to liberals. With its focus on the healthy develop-
ment of the strong, independent, and principled male, there was no
scientific apologia available in the theory to explain rankings on the
hierarchy of need. It is impossible to imagine Freud arguing before
the Supreme Court in favor of either black plaintiffs or white defen-
dants on the issue of mental health and segregated schools.

No, a mgor change in the whole theory of personality develop-
ment was required before the allegedly "scientific" clinical psychology
would make a useful weapon in the liberals arsenal. Oddly, and some-
what unexpectedly, that major change was a direct result of the infusion
of aspecific brand of feminisminto clinical psychology in the 1970s.

Arrested Feminism

In both law and clinical psychology, the growth of the number of
women in the ranks has been exponential over the last few decadesin
this country. From 1950 to 1967 approximately 3 to 5 percent of law
students were women. In 1980 that number had risen to more than
30 percent. In 1995 it stood at over 50 percent.

For the psychologists the picture is similar. In 1980 about half
the first-year doctoral students were women; by 1990 that number
had risen to two thirds. In programs granting only master's-level
degrees, the figure is 70 percent. For the academic year 1992-93, in
master's programs, over 40 percent of the faculty are female, and in
doctoral programs, it is a little over one third. In 1976, women
received just over 31 percent of al Ph.D.s in clinical psychology. By
1990 they received over 58 percent. (Among academics the picture is
quite the opposite, with males making up 70 percent of today's
departmental faculty and women 30 percent.)

Today, the majority of the 75,000 American clinical psychologists
and 45,000 psychiatristsare women. Most of these people have obtained
their licensesin the last twenty-five years, in the years since the modern
renaissance of the women'sliberation movement. That the vast increase
of the number of women in the mental health profession coincided with
the boom years of the women's liberation movement has had significant
consequencesfor the interface between psychology and the law.
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Consider, for example, how Judith Herman, a Harvard psychia-
trist well known in the fields of incest and recovered memory,
explains the personal and professional history of writing her 1992
book Trauma and Recovary:

This book owesits existence to the women's liberation move-
ment. Its intellectual mainspring is a collective feminist pro-
ject of reinventing the basic concepts of moral development
and abnormal psychology, in both men and women. ... The
day-to-day practice that gave rise to this book began twenty
years ago with the formation of the Women's Mental Health
Collective.. .. The collective is still my intellectual home, a
protected space within which women's ideas can be named
and validated. (p. ix)

The underlying logic of women's liberation went like this: Sex is
political and politics is about power. Power relationships are either
equal or unequal. Power inequity is bad. In our society, men have
more power than women, so all sexual relationships between men and
women are unequal power relationships, with women on the weaker
end. Thisis bad.

The program resting on this platform of reasoning had two basic
stages: First, men and women must recognize the inequities through a
careful processof consciousnessraising, a processtermed "navel gazing'™
by its rude disparagers. Second, men and women must striveto equalize
power —the men through broadening opportunities for women and the
women through ambition, action, education, and hard work.

N o single characterization can possibly do justice to a group so
large and diverse as the tens of thousands of clinicians practicing
today, but let me hazard the generalization that a great many of the
women clinicians, coming of age as they did during the flowering of
women's liberation, are feminists, and so are a not insignificant
number of the men. The feminists among them can be divided into
two radically different groups.

Thefirst group might be called the Fully Developed Feminists,
the women (and simpatico males) who recognized the inequities in
traditional roles and strove for years to equalize the power and the
responsibilities. They studied for years for advanced degrees, |abored
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to establish professional practices, and today, along with millions of
their "sisters,” struggle to satisfy the competing demands of work,
family, friends, and their own needs.

The second group consists of the Arrested Feminists. These are
the clinicians who wholeheartedly embrace the idea of woman-as-
exploited-and-dependent while utterly rejecting the plan for her lib-
eration and independence. It is not that Arrested Feminist clinicians
have a better plan; it's smply that the need for one escapes them.

Arrested Feministsdon't like or trust men: either they have been
hurt by them, or they believe most women have been hurt by them,
and the excess of pity they fed for female victims of men has been
both blinding and immobilizing. The situation is much like that of
partners in a marriage trapped by the pain of old wounds, unable to
leave the recounting of past grievanceslong enough to see any future
together. Pain, rage, and compassion have led these clinicians to
rewrite the traditional Freudian script of life into the dysfunctional
family model we have today.

The Dysfunctional Family Modéel of Life and Society

In the traditional Freudian formulation of the psychodrama of life,
the father wes properly villainized for scaring the hell out of little
boys, but he got off scot-free when it came to the psyche of little
girls. The Arrested Feminist version features the eclipse of the bad
mother's starring role and the rise of the old villain—the castrating
father —in ahorrifying new form, the Father Rapist.

Over the last dozen years or so, the father as rapist has come to
play the leading role in the psychodramadf life on both the familia and
societa levels, as scripted by modern feminist clinica psychology.

According to modern theory, psychological life beginswith patho-
genic interactions between the Father Rapist and his sexudly —and
otherwise—abused children. In the natural course of development,
these abused children grow up to become Abuse Survivorsand Battered
Women who will be wives to the next generation of Father Rapists.
Mother in this scenario is along-suffering, saintly soul who is helpless
to protect herself, shelter her children, or change her life in any way.
Thus has current clinical theory transformed the roles of husband and
wife and father, mother, and child into a truly hideous domestic scene
held to be ubiquitous, if not universal,in Americatoday.



THREE KINDS OF LIARS 69

Arrested Feminist clinicians and their attorney counterparts
apply this same model of the family to society as a whole, seeing the
physically and mentally disabled as well as the societaly disadvan-
taged as metaphorical abused children of asick society. This point of
view has produced both compensatory legislation and a whole new
genre of criminal defensesin the last decade based on the toxicity of
urban life, television, and racism.

It should be clearly understood that dysfunctional family theory
incorporates the philosophical assumptions of the women's liberation
movement in aform so severely truncated that it amounts to a per-
version of the movement's most fundamental goals. It is tragic that
much of what arouses the ire of the self-styled anti-feminist, and fills
the pages of the media, is this distorted, profoundly nonfeminist, pic-
ture of what women are and what they can be, but soit is.

THE AMERICAN PSYCHOLOGICAL TRADITION

It is very important to the understanding of the success of this dis-
torted view of family and society to realize that the dominant thera-
peutic tradition in American psychology aways has been, basicaly,
navel gazing; it has never been one of urging clients to change direc-
tion, take charge, or effect life change through positive action.

Just as there are two kinds of liberals, those who see themselves
as dispensing help to the needy and those who see themselves as in
need, so too are there two kinds of arrested clinicians: those who see
others rendered powerless by abuse and in need of a sympathetic wit-
ness to their pain, and those who see themselves as victimized and
irrecoverably injured by men or by the white, male-dominated society.

Both do no one any favor by their views. The witness bearers
expend their energy attempting to bind up the psychic wounds of
their clients while absolving them of any responsibility at all for the
conduct of their own lives, while their paralytic fix on abuse and pow-
erlessness guarantees endless wound licking.

Clinicians who see themselves as having been personaly
exploited or abused, raped physically or metaphorically, are in grave
danger of seeing both their clients and society through the prism of
their own terrible experiences. A clinician who sees herself as an adult
abused child is dangerous indeed. If she cannot get past her own
anger, then she cannot move past the stage of focusing on exploita-



70 WHORES OF THE COURT

tion, oppression, and powerlessness. She will remain trapped in the
impotent exercise of railing against fate, and she will inevitably trap
her clientsin the same flailing state.

Both types of clinicians, however, do very well financially with
today’s miscegenation between law and psychology —a relationship as
inevitable as the confluence of two rivers running into the same valley.

VENALITY, PERJURY, AND BAMBOOZLING

There are approximately 850,000 lawyersin the United States, with
about 40,000 new ones being hatched out of our law schools each
year. The ratio of lawyersto the general population today is twice its
historica average. Lawyers have to eat. Lawyers have to pay the
mortgage, club dues, and greens fees. Psychologically hyped cases are
a gift from heaven—or from the state and federal legislatures con-
trolled by lawyers.

Psychologists have to eat too. Psychology, like law, has been a
growth industry over the last three decades, with an exponential
increase in numbers of Ph.D.s, and M.D.s in psychiatry, aswell asin
numbers of graduates in socia work and counseling increasing ten-
fold since the mental health initiative launched by the federal govern-
ment under President Kennedy's administration.

With less cynicism, | should note that various legal scholars like
Wallace Loh and Laura Kalman point out the vital importance of the
legal realist movement in this country from the 1920s to the 1960sin
effecting diametrical changes—in a significant number of minds—in
the conceptualization of the interactions between law and politics.
That such changes would create a natural receptivity to the argu-
ments of the socially concerned and proactive psychologists was
inevitable. Legal history is considerably outside the scope of any
expertise | might claim, but the interested reader is referred to the
work by Kalman (1996) in the reference section.

Attorneys and psychologists common interest in forensic psy-
chological issues and assessments has spawned a number of organiza-
tions devoted to the practice and development of the area at the nexus
of law and psychology. The American Psychological Association has a
specia division of its membership open to both psychologists and
lawyers, and both groups of practitioners have swelled the ranks of the
American Psychology-Law Society, active since the mid-1970s.
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In addition, a dozen new professional journals have found their
way into productive print since the early 1980s. We have the Amer-
ican Journal of Forensc Psychology; Law and Human Behavior; Law and
Psychology Review; and the guide for the up-to-date litigator, Advances
in Forendic Psychiatry and Psychology.

Theincrease in the number of books devoted to the topic of law
and psychology published over the last twenty years has been phe-
nomenal, including everything from handbooks for testifying as a
witness to guides for performing evaluations for the courts and per-
spectives on the international scene. The world is growing smaller.
Thereiseven abook on how to sueyour parents if you recover mem-
ories of abuse while they are still alive.

Forensic psychologists and litigators belong to common chat
groups on the World Wide Web, where forensic clinicians advise one
another on techniques and procedures for assessment, report writing,
and testimony, and where attorneys looking for a forensic clinical
specialist in one area or another can advertise for help.

Bold forensic clinicians have their own home pages on the
WWW, listing their areas of expertise, like child custody determina-
tions or psychological distressin employment litigation.

Clinical evaluators, most of whom were trained over the last
twenty-five years in programs steeped in the nouveau dysfunctiona
family model of lifeand society, determine in some 50 percent of juve-
nile cases whether the "youth” can be rehabilitated as a child or is
beyond youthful redemption and must stand trial as an adult. Parental
fitness was evaluated by court-appointed and parent-hired custody
cliniciansin about one quarter of the 125,000 disputed custody cases
last year, with acost in expert withesses approaching $100 million.

In some 2 to 10 percent of those disputed custody cases, an alle-
gation of child abuse was made and the determination of the reality
of that claim dropped into the willing hands of the paid clinician.
Estimating about ten thousand such cases annually, the added
involvement of social workers and child protection workers would
likely triple the usual per case expert psychological witness cost of
$3,000. That means that the child evaluation specialistsin these cases
areraking in an additional $60 million ayear.

Nationally, outside the arena of the divorce court, there were,
in 1992, some 2.7 million reports of some form of child abuse in
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this country, each and every one of which must be evaluated by a
trained professional, usually a team. Even assuming that al the
investigators are state workers with a considerably lower hourly
wage than their counterpartsin standard custody disputes, the time
involved in home visits, interviews, consultations, and report
writing must come to at least twenty hours per child. At avery con-
servative $20 an hour including benefits, that works out to $1.08
billion. And that is aridiculously low figure because it doesn't even
include such little matters as overhead and transport.

Thousands of treatment specialists with expertisein youth reha-
bilitation, alcohol and drug abuse, domestic violence, and even seria
murder and rape also feed out of atrough that never empties as judge
after judge, court after court attempts to solve the intractable problems
of escalating crime and personal irresponsibility. There are at least two
thousand rehabilitation treatment programs for “troubled” youth in
this country, costing over $30,000 per youth, annualy, to treat. With
an average of about one hundred youths per year "treated” in such pro-
grams, that amounts to a staggering cost of some $6 billion. Of course,
it may not seem so staggering if you are on the receiving end of it.
Some two thirds of the costs of these programs are for staff.

In addition, thousands of well-paying job opportunities are cre-
ated for clinical psychologists as reams of new legislation are passed
that is designed to protect the weak, aid the handicapped, and level
the playing field for all. It is estimated that some 500,000 personal
injury, disability, and discrimination claims reached the trial level last
year. With an average of three forensic psychological experts per trial,
at $200 an hour for an average of about five hours each, the cost to
plaintiffs and defendants of expert psychological witnesses in such
trialsis about $15 billion.

Today, self-styled forensic psychological experts testify on almost
every conceivable criminal, judicia, civil, and legidative issue that
touches on human behavior and mental functioning.

According to William Foster in the 1897 Harvard Law Revi ew
Prof.John Odronaux declared in 1874 that:

Thereis a growing tendency to look with distrust upon every
form of skilled testimony. Fatal exhibitions of scientific inac-
curacy and self-contradictioncannot but weaken public confi-
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dence in the vaue of dl such evidence. If Science, for a con-
sideration, can be induced to prove anything which a litigant
needs in order to sustain his side of the issue, then Scienceis
fairly open to the charge of venality and perjury, rendered the
more base by the disguise of natural truth in which she robes
herself. (Foster 1897-1898, p. 170)

It is the psychological community as a whole that has laid itself
"fairly open to the charge of venality and perjury.” The clinical psy-
chologists are responsible because they are indeed rendered, as the
Victorian scholar above remarked, "the more base by the disguise of
natural truth in which" they robe themselves. The experimental psy-
chologists are equally guilty by their sin of silence, by their failure to
strip away from the clinical charlatans and greedy frauds of the field
the trappings to which they truly have no claim.

It is very important in evaluating the basis of clinical psy-
chology's claims to scientific expertise to have a clear understanding
of what actually goes into their education and training. We will look
at that in the next chapter.
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William Miller and Reid Hester . . . summarized all the studiesin
which alcoholics were randomly assigned to inpatient or outpa-
tient treatment. Some of the inpatient programs involved pro-
longed staysin institutions devoted to radical changesin lifestyle,
beliefs, and attitudes. Rut there were no differences in outcomes
between inpatients and outpatients, nor did Miller and Hester
find any relationship between the length of treatment and out-
come. In fact, nothing worked better for acoholics than a min-
imal treatment involving detoxification and one hour of
counseling!

Robyn Dawes, Housed Cards, 1995

WHAT FORENSIC CLINICIANSARE TRUSTED TO DO

OnJduly 19, 1996, David Lynn Cooper, a 33-year-old former
mental patient, was arrested after Wheat Ridge police discov-
ered the nude, mutilated body of his daughter Renee inside
his home.

The 10-year-old girl had been stabbed and sexualy
assaulted.

Last week Cooper was charged with her murder, sexua
assault and abuse of acorpse.
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Cooper had been released from the supervision of the Col-
orado Mental Health Institute at Pueblo just four months ago.

He was ordered to the hospital by aJefferson County dis-
trict judge in 1992 after he was found not guilty by reason of
insanity in a knife attack on his father. While there, Cooper
told therapiststhat his father was dso known asJimmy Hoffa.
Cooper was diagnosed with schizoaffective disorder, court
records show.

A judge released him from state hospital supervision in
March on condition that he continue taking anti-depressant
and anti-psychotic medications and remain an outpatient at
the Jefferson County Center for Mental Health. Heisnow in
jal under a suicide watch. (Cortez, Denver Pod, August 1,
1996)

The people of these psychologized United States, and their
judges and legidators, along with their fellow citizens in states all
across this country, entrust the evaluation, diagnosis, and treatment
of those judged "criminally insane" to psychological professionals
who have bamboozled the justice system into believing that they are
up to the task. Our whole society —with the occasional pocket of sane
disbelief here and there— from the Supreme Court to the legislators,
to judgesand juries, to the public itself, all believe that bona fide psy-
chological experts, credentialed by their training, their degrees, and
their licenses, know better than the lay public how to evaluate com-
petence to stand trial, how to judge intention and motivation in the
commission of crime, how to determine what a rehabilitation pro-
gram should be and who can benefit fromit.

We trust the psychological professional to tell us how the court
system should treat children as victims or witnesses, how to deter-
mine who should rear a child and who is unfit; how to determine if a
child has suffered from abuse that leaves no physica trace; how to
assess when anyone, child or adult, has suffered some psychic injury
or issuffering from mental or emotional distress brought on by phys-
ica injury, discrimination, or harassment; when they have been so
disabled by psychological injuries suffered on or off the job that they
can no longer work and are in need of employer accommodation or
government-provided support.
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COURSES PSYCHOLOGY DOESNOT KNOW HOW

TO TEACH

Police, attorneys, judges, juries, and lawmakers expect psychologists
to tell them if one man will rape again, if another man is a danger to
himself, if a child should be returned to her family, if an individual is
too "crazy" to be held responsible for her actions, whether this
person is lying, whether that one has real memories or false ones,
whether that child was molested and who did it.

How would the psychologists know? There are no courses in
graduate school that answer these questions. Call any graduate school
in the country and it will be happy to send you a course catalog and
you can see for yourself that there are no such offerings. They don't
teach them over in the psychiatry department at the Harvard Medical
School either, not that this lack keeps their resident experts off the
witness stand. Go to the library and see how many books and research
articles you can find for a class on "When Men Should Be Held
Responsible for Murdering Their Wives." You are going to have a
mighty short reading list for that class.

Well now, if important questions about wife murderers— or serial
rapists or truth telling or the rehabilitation of children—are generally
left unanswered in the formal, academic training of future clinicians,
what b the students study? T hey take classesfor two or three years and
write doctoral dissertations, so they must be studying something.

THE BOULDER MODEL OF CLINICAL PSYCHOLOGICAL
EDUCATION
The programsof study vary, of course, from psychiatry to psychology to
socid work, to the different types of counseling, and they vary by type
of school or institute as well, so it is impossible to make a short and
simpledescription that coversdl of them, much as one might argue that
the differencesamong them are trivial. So | will use what is supposed to
be the best —American Psychological Association-approved Ph.D. pro-
gramsin graduate departments of psychology in universities—toillus-
trate what is probably well above averagein the formal training of the
future clinical practitioner.

Many of the most respected graduate programs in clinical psy-
chology follow what is known as the Boulder Model of theclinical psy-
chologist asa" scientist-practitioner.” Thisisespecialy true for schools
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that claim to value the role of science in the education and practice of
clinicians. Theidea is that students will be taught not only to perform
diagnostic assessment on patients and to implement courses of treat-
ment for them but also to regard scientific ressarch as an integrated part
of their professional lives, not just asstudents but in their practice after
graduation. What do studentsin a Boulder model program study?

Diagnostic Courses, or How to Tell What's Wrong

If you can't come up with a diagnosis, you can't send a bill. So it is
obviously important that students be taught how to tell if someone is
suffering from any of the hundreds of disorders cataloged by the
American Psychiatric Association in its bible, the Diagnogtic and Sta-
tistical Manual.

Of course, there is not sufficient time in three short years for
detailed study of al the literature on the existence and treatment of
the myriad of billable disorders and their dozens of symptoms. It
would be impossible. Remember, there are some four hundred prob-
lems and disorders, each with a number of putatively distinguishing
symptoms that can reveal themselvesin tricky disguises. Students just
can't memorize al this material, and in any case, clinicians believe
that it isreally not the sort of material one can learn from a book.

Any number of practitioners will assert that diagnosisis more an
art than a science, and that, as such, it is best learned in the field at a
master's knee. T he success of this approach should be apparent to dl
upon contemplation of the conflicting diagnoses routinely offered by
testifying psychoexperts at any criminal or civil trial involving a dis-
pute over someone's mental state. After al, it is not surprising that
different artists make different forms from the same raw clay. Dif-
ferent masters reveal different truths.

Therapy Cour ses, or How to Fix What'sWrong

In addition to courses on how to diagnose what's wrong with the
patient, clinical graduate students take classes in how to fix these
problems. Depending on the school, students can take various
courses in marital and family therapy, child therapy and practice,
group dynamics and therapy, and women and psychotherapy, and
numerous classes on the developmental, behavioral, cognitive, sys-
temic, and supportive approaches to therapy.
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The variety is astonishing given the general ineffectivenessof al
of them as treatment methods except behaviora therapy, which most
schools don't offer.

Some students— the distinct minority —take the few science-
based classesin psychopharmacol ogyand neuropsychology offered in
clinical curricula, classes designed to teach students how to tell if the
patient needs drugs or is brain-damaged.

It is sad but true that graduate courses in psychopharmacol ogy
and neuropsychology, a well as courses in behaviorism—the most
scientifically grounded of al the offeringsin clinical programs—are
taken by the smallest numbers of future practitioners. Because of this,
it isin the areas of neuropsychology and psychopharmacology that
psychiatrists may have the educational edge over the psychologists
and other non-M.D. mental health practitioners. Psychiatrists are
more likely than psychologists to have received training in the diag-
nosis of known brain disorders and in the efficacy of psychotropic
drugs and to be up-to-date on advances in these fields. It is more
likely, but it is by no means certain. Psychopharmacologyis especialy
problematic because the whole area of treating mental problemswith
drugs changes so drastically from year to year, with new drugs being
developed dl the time and research studies constantly reshaping what
is known about the older ones. Psychiatrists—whatever their initial
training—will be no more informed than psychologists unless they
aso actively keep up in thefield.

The ideal training of scientist-practitioners would require that
students be exposed to dl the varieties of therapy, learn al thereisto
know about their theoretical and research underpinnings, know the
literature on their relative effectiveness, and, consequently, approach
their own clinical practicewith the same critical sense.

But in practicethisisimpossible. No one studiesal the possible
varieties of course offeringsin clinical programs of study. Such a ded-
icated soul would never graduate. Besides, clinical graduate programs
usually have a single philosophy or general approach that shapes the
specific course of study they offer. One program might emphasize the
Freudian approach while another is strongly committed to the sys-
temic or familial approach to therapy. It would require a truly enor-
mous graduate department to offer coursesin all the existing varieties
of therapeutic approaches—they proliferate like rabbits—and a pro-
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found change in attitude to require that students be able to evaluate
the relative effectivenessof al these different varieties. Clinicians do
not approach their own practices in this objective light and they do
not teach therapy this way either.

It is inevitable that the scientist-practitioner model runs into
trouble as soon as we get into teaching therapy. Although an assumed
reliance on science for their expertise is supposed to distinguish clin-
ical practitioners from all the frauds and hacks, astrologers and moti-
vational seminar experts, teacher-practitioners are in the business of
handing on their own approaches to clinical practice, not somebody
esds approach. It doesn't really make much sense to ask someone to
teach a psychotherapeutic approach he or she sees as useless. No one
would do it. It would be like asking for a strictly academic approach
to the teaching of areligion. The objective, scholarly approach is fine
for an intellectual classroom experience—say, for an undergraduate
class in comparative religion—but nobody trains priests that way.
Who would ask aJesuit seminary to train Buddhist monks?

The goa of any graduate program in psychotherapy is to train
students, from the best possible point of view according to the lights of
the faculty, how to diagnose and help fix what's wrong with men, mar-
riages, families, children, groups, and women. In Americathe approach
is frequently some modern derivative of Freudian theory usually
described not as "Freudian” but as “psychodynamic.” Psychodynamic
means "more or less Freudian because we believe in the importance of
early experience and family relations and lots of sexua motives but we
don't really know that much about Freud in ascholarly way."

Lest anyone believe that the Freudians are dying out or waning
in influence, note that in the 1985 National Survey of Psychothera-
pists, 48 percent of psychologists reported that their principal orien-
tation was " psychodynamic.” T he next highest finisher was"eclectic,”
with 25 percent. "Eclectic" means Freudian with a little something
else sprinkled in. For psychiatrists— medical school graduates— the
percentage of Freudians was 54 percent, with "eclectic" a distant
second at 28 percent.

These numbers mean that ailmost three quarters of practicing
psychologists and 82 percent of psychiatrists see themselves as more
or less Freudian, and it is this legacy that they, as teachers and super-
visors, will passon to their students.
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Moreover, given the appalling lack of scientific evidence for the
effectiveness of any of the therapeutic approaches other than
behavior modification, how could therapists be expected to teach
coursesin scientifically validated therapy? There ain't no such animal.

Politically Correct Courses

These days, graduate students aso take courses on political correct-
ness. In many departments, the basic required PC course is titled
something along the lines of "Race, Class, and Gender" or "Psy-
chology of Social Oppression.” In Massachusetts, the latter is a
required course for licensing. For reasons | don't want to explore,
African Americans are usualy the teachersfor this class.

PC courses teach students the politically correct handling of
patients and illnessesfrom minority Americaand from other cultures.
They are also designed to indoctrinate students with the modern ver-
sion of the psychodrama of life that clinicians use to characterize the
relationships between white majority culture and minorities, between
American culture and third-world culture, as well as relationships
between men and women and between parent and child. They al
have heavy political agendas.

Is the clinical position on al these issues only determined by
political bent? Well, yes. It has to be. There is little or no research,
little or no scientifically based knowledge to teach the students in
classes such as these. The only possible content of such classes is
political.

Of course, it may be argued that, to some extent, al professional
education consists of a mix of indoctrination into the profession and
education about its substance, but clinical psychology, lacking as it
does any substantial knowledge base, has no choice but to rely on
political indoctrination to make up the bulk of class material.

That these indoctrination classes are political does not mean
they are uninteresting. I'd like to sit in on a "Women and Psy-
chotherapy" class, for example.

| would like to, but | can't.

T he Secret Stuff of Clinical Courses
Clinica courses on diagnosis and treatment are usualy closed to
anyone but clinical students. The content of the courses the clinical



LEARNING TO READ TEA LEAVES 8

students take are closely guarded secrets. They must be. Broad dis-
semination of the material covered in the courses and open admission
for graduate students of all academic stripeswould not only demystify
the clinical courses but would subject them to the same degree of aca-
demic rigor —and respect for the standards of science—as any other
graduate courses. Amalgams of rhetoric and religion, most clinical
courseswould dissipatein the thin air of reason.

What would become of the initiatesif the rites of initiation were
open to the public? A priesthood without mystery is a priesthood
without authority. The authority of psychotherapists is absolutely
essential if they are to maintain the enviable position of power in law,
medicine, and education they occupy today. Who would let persons
with no authority decide that a serial rapist is cured, that a murderer
will kill no more, that a killer was forced into the act by childhood
sexud abuse? What government or insurance company would let per-
sons with no authority bill them for millions of hours of "therapy,"
for billions of dollars of treatment? Surely not my government or
insurance company. If clinical psychology is to maintain the fiction
that it knowswhat it is doing with respect to dl these difficult issues,
amantle of secrecy over the content of their coursesis essential.

Knedlingat the Distant Feet of the Master

Most professors who train clinicians would probably agree—
although not perhaps for the same reasons— that you can't teach the
subject solely in a classroom setting. So, beginning the second year,
much of the future clinician's time is spent actually doing psy-
chotherapy under supervision.

Thisis the guild model of learning. T he student is an apprentice
to the master. Each week the student sees a patient for individual
therapy, or two or three (or nine or ten, depending on the program),
and/or atherapy group, and then meets with the supervisor to discuss
each case. The supervisor gives the apprentice the benefit of his or
her years of experience in practice, helping with interpretation and
making suggestions for therapy.

The guild approach to learning a craft has along and honorable
history. It is too bad that the clinicians claim to have adopted this
method of training isafraud. A true apprentice worksin the master's
shop, observing the master, copying the master, being shown on the
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job how to dovetail the joint or calibrate the instrument. In a psy-
chotherapy apprenticeship there is darn little observation on either
side. Indeed, it is seen as repugnant — perhaps even unethical —to
"force" a client to be observed by the trainee's supervisor while
revealing intimate secrets. Supervising the dovetailing of the joints of
the soul apparently can be done at second hand.

The psychotherapy supervision experience no doubt gives rise
to the extraordinary willingness of therapists to diagnose both people
they have never seen and people they have seen only briefly.

Dr. Richard Restak, a well-known neurologist who has written
eleven books, was quoted in the September 1996 issue of Esquire
magazine as saying that President Bill Clinton displays al the symp-
toms of someone suffering from narcissistic personality disorder. "It's
characterized by the Diagnostic and Statistical Manual of Mental
Disorders as, among other things, a pervasive pattern of grandiosity, a
need for admiration, a belief that he or sheis specia or unique, and a
haughtiness or arrogance,” says Restak. "If this doesn't describe
Clinton, | don't know what does. ... [Narcissistic personality dis-
order] is not something that you're real happy that someone of
Clinton's power has' (Restak 1996, p. 34).

It must be at the feet of the master that clinical apprentices
acquire the clairvoyance that makes the psychoanaysis of unknown
people possible, along with the extraordinary confidence that so often
accompaniesit.

Hoist with Her Own Petard
Recently the Boston Herad reported on a rape trial in which the
defense attorney got the aleged victim to admit that she had been
raped before. Since the clinical psychological community in its present
feminist manifestation insists that sexua abuseis atrauma, that means,
necessarily, that dl abuse victimsare traumatized. Traumatized means
that they are damaged psychologically.In other words, they are nuts.
A psychoexpert at the rape trial then testified that this unfortu-
nate, previously raped woman may well have been experiencing flash-
backs to the first rape during the act of intercourse under dispute in
the present trial. The defendant wasn't really raping her; she just
thought he was because of her flashbacks to an earlier rape. Pretty
clever defense, don't you think?1t worked too.
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The expert did not even examine the woman because his clairvoy-
ance made that unnecessary (Mulvihill, Boston Globe, June 30, 1994).

T he Psychological Autopsy
The outer limits of unsubstantiated omniscience are truly reached,
however, with the psychological autopsy. | mean the psychological
diagnosis of dead people. Freud paved the way by analyzing historical
figures like Leonardo da Vinci, who had no contemporaries alive to
complain about whatever unflattering characterizations Freud may
have reached. But his modern counterparts analyze the recently dead.

Insurance companies frequently write life insurance policiesthat
pay off only if the death is not asuicide, or not asuicide within a cer-
tain number of years, or they pay double benefits if the insured indi-
vidual dies from an accident rather than an illness. Many cases arise
in which the insurance companies dispute the beneficiary's claim that
adeath was not asuicide. To prove that the death of the insured was a
suicide— absent any note— the companies call forensic psychologists
onto the stand to testify that old George was depressed, off his feed,
sleeping poorly, and just in general exhibiting al the characteristics of
your typical suicide.

W ho needs evidence when you've got clairvoyance?

Substantive Content Areas of Psychology

The scientist-practitioner model of the clinician assumes that the
practitioner is firmly grounded in the scientific foundations and cur-
rent findings of modern scientific psychology, but in reality, clinical
graduate students and medical students can go right through school
to their professional degrees without ever encountering, much less
mastering, the meager body of knowledge that makes up the findings
of one hundred years of experimental psychology — the substantive
content of psychology.

Clinicians can and do practice with virtually no education about
normal people's perception, cognition, language, learning, socia
skills, or group behaviors. A psychotherapist specializing in children
can be graduated with amost no knowledge at all of how normal
children perceive the world around them, how normal kids think and
speak, how normal children learn about friendship and how to behave
in school.
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With no grounding in knowledge of normal behavior, would-be
experts on abnormal behavior are turned out and turned loosed on
the world.

INDOCTRINATION AND EDUCATION

How can this be? If the American Psychological Association and
many, many graduate programs are committed to turning out so-
caled scientist-practitioners with a solid, broad knowledge of psy-
chology, what goes wrong?

What goes wrong is exactly what goes wrong in trying to be
objective about approaches to therapy. Therapy cannot be taught asa
science when it is taught by current practitioners to future practi-
tioners, and wannabe healers have little incentive to be interested in
anything other than how to accomplish that goal. You cannot expect
young seminarians who are burning to ease the pain, heal the wound,
lighten the load, and illuminate the way, both for the injured indi-
vidual and the bewildered society, to take a course on the biological
foundations of cognition.

Students with a genuine scientific bent, the ones who really
want to try to understand how the mind works or how the brain
works, or the interaction between brain and behavior, quite often take
such classes. They aso take classeson what we know about the nature
of thought, and computer modeling, and the structure and functions
of language, and the behavior of animals, and many other topics for
which there is both a sound research base and a means of expanding
that base. Yes this aso includes some zippier-sounding areas like the
structure of groups, and the effects of stress on learning, or a neuro-
physiological model of "trauma." Science is not a matter of area; it is
aquestion of attitude, of approach to study.

But, sadly, in psychology as in related fields, there is almost an
upside-down relationship between the size of the research base and
the immediate socia welfare applications of the findings. Psychology
can tell you a great deal about the picture perception of both pigeons
and people, but not much about whether a child should be returned
to his mother; a great deal about how to train arat to walk around its
cage carrying its tail in its mouth, but not much about whether this
woman was actually sexualy abused as a child; a great deal about the
stages of language development in children, but little about how best
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to educate the great numbers of children who are failing in our inner
city schools.

Who can blame future clinicians for avoiding most of the
research-based courses? These classes are incidental to the healing of
most wounds, they are irrelevant to the saving of souls. It is no sur-
prise that psychotherapy practitioners fail to learn the pathetically
limited scientific body of knowledge that makes up the field of con-
temporary research psychology.

Moreover, most of their teacher-practitioners share their view.
This is obvious when you look at the transparently flimsy require-
ments for demonstrating comprehensive knowledge of the field of
psychology. Graduate students quite rightly conclude that the clinical
establishment itself holds cheap such scientific knowledge as psy-
chology does have.

STATISTICS AND RESEARCH COURSES
The same self-defeating, anti-real science message is conveyed to
clinical students in the required courses on statistics and research
design. Clinical students may be required to take these courses, but
for the vast majority of them, these courses simply don't 'take."
Thesituation isvery much like that of teenagers and alcohol. We
adults are quite understandably concerned about the abuse of alcohol
by young people in high school and college. We are worried about
their ability to study, the dangerous situations they get themselves
into, the stupid and quite harmful things they do when drinking. So
what do we do?We tell them not to drink at al. We tell them alcohol
is bad, that it impairs judgment—not to mention motor skills and
memory — that responsible young people do not drink acohol. Then
we go home and have a vodka martini while we put on dinner, drink a
$20 bottle of wine that we buy by the case with the meal, and if the
day has gone well, we reward ourselveswith asmall cognac. We drink
beer at ballgames and knock back champagne at weddings. Apparently,
adults believe that while drinking they are invisible to people under
the age of twenty-one. Or else they believe—and expect young people
to believe—that a magical transformation occurs on the twenty-first
birthday whereby alcohol becomes a good thing—kind of like wine
into water —and a child becomes a responsible adult. No wonder we
have such successwith youth abstinence programs.
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It's the same with clinical research. Telling wannabe clinicians
they are to be scientists, we push them into statistics and research
design classes. At the same time, the "research” material they are
assigned to read in class consists largely of the Miss Marple pseudo-
research of case studies and questionnaires. Students read books and
articles selling them viewpoints and approaches to diagnosis and
treatment that are based on studies so shabbily designed that they
could be used in aresearch class only as examples of what not to do.
It's amazing the students don't go crazy. Itisthe classc"Do as| say,
not as| do." It can't work. Students, like the rest of us, live their lives
in monkey-see, monkey-do mode. They don't pay $15,000 a year to
be taught by schizophrenic role models.

SCIENTIST-PRACTITIONERS
So where does that leave our Boulder Model of the scientist-practi-
tioner? About where you would expect it. Down the tubes of impracti-
cdity. For this approach to work, both the teacher-practitioners
themselves and the students would have to genuinely embrace the
model. Both teachers and students would have to adopt the skeptical
attitude of the scientist, not the believing frame of mind of the priest.
They cannot do that. They see themselves as priests, and what does a
priest want with statistics, research methodology, or cognitive biology?

Certainly there are some teachers and some students— even those
who actively practice psychotherapy —whowhol eheartedly embrace the
role of scientist-researcher-clinician. This is particularly, but not exclu-
svdy, true of those whose interests lie in the more biological branches
of psychology. These clinical psychologistsoften specialize in neuropsy-
chology or psychopharmacology or epidemiology, or even in traditional
behaviorism. As scientists, they know they can be wrong and often are.
They do not share the mind-set of the do-gooder priest healers, nor do
they partake of the willful ignorance so common among psychothera-
pists. The troubleis, we just don't have enough of these people.

In clinical fields, there must be ten priests for every scientist, or
isit one hundred?

THE TRAINED CLINICIAN
Since the knowledge base is completely missing for nearly dl the
decision tasks undertaken by forensic clinicians, it should come as no
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surprise that some 375 separate studies combined in a meta-analysis
show that extensivetraining in psychotherapy, with years of postgrad-
uate education and years of postdoctoral experience, has absolutely
no effect whatsoever on one's effectiveness even as a basic therapist
for garden-variety mental and emotional problems (Smith and Glass
1977, pp. 752-60).

The only transfer of knowledge from master to apprentice that
realistically can take place in the psychotherapy guild is that of belief
structure and attitude about the power of psychotherapy—indoctri-
nation. Budding young therapists must come to believe in their
expanding powers. Why elsewould they stay in the program?

Graduate and professional training programs in clinical psy-
chology fail because the task they have set for themselves is impos-
sible. Besieged by unmeetable demands from legal and institutional
authorities, buffeted by political pressures, handicapped by the
minute size of the actually verifiable body of scientific knowledge in
psychology, and faced with the insurmountable problem of bestowing
on what is fundamentally a religious sect the veneer of a scientific
enterprise, with the best will in the world the programs could not
turn out the kind of product the public demands. It just isn't doable.
Nevertheless, it is undeniable that there are a great many well-
meaning people involved in this hitless enterprise. If it weren't for
the truly dreadful effect their endeavors have had on our legal system
and on society as awhole, it might be possible to feel some sympathy
for them.

Clinicians— M.D. psychiatrists and Ph.D. psychologists espe-
cidly —have assumed a burden of explanation and of healing that is so
far beyond not just their own abilities but the capabilities of human
knowledge today that it is amazing they don't al die from an attack of
hubris. But, asis clear from the ever-growing numbers of cliniciansin
ever-increasing variety, overweening pride isnot fatal.

LICENSING

Starting in the early 1970s the various psychological factions strug-
gled to expand state licensing for mental health providers beyond the
sole reach of medical psychiatrists. Year by year, field by field, the
imprimatur of licensing gradually embraced psychologists, coun-
selors, psychiatric nurses, and then social workers in an ever-broad-
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ening authentication of mental health workers, each certified by his
or her state as an authoritative, bona fide source of mental health
expertise.

The experimental psychologists generally watched this rage to
get licensed —to get legitimized — by the state as a genuine, certified
mental health provider without much interest.

Many of usignored our ambivalence about the implicit claimsto
competence and efficacy involved in governmental prescription and
limitation of psychological licensing and we obtained our own
licenses to practice psychology and to present ourselves to the public
as registered psychologists, counselors, and mental health practi-
tioners. At the time I thought the licensing movement was nothing
but an attempt to restrain trade and increase income for license
holders, but the consequences for society were far broader than that.

Licensing created a group of practitioners, of bona fide experts,
certified by the state as possessed of special knowledge and training,
the fruits of which can legally be made available to the public for a
fee. The state has agreed that we have something of value to sell.
Now, not only the self-interested profession but the government
itself isinvolved in the conspiracy to delude the public.

Of course, no one admits that. In fact, the professional organiza-
tions represent licensing as a measure to protect the vulnerable public,
not to scam them further.

PROTECTING THE PUBLIC THROUGH
CONTINUING EDUCATION
For example, as part of its ongoing, if almost completely ineffectual,
effort to protect the public from the ignorant or out-of-date clinician,
the American Psychological Association requires that every licensed
therapist take twenty-five hours of APA-approved continuing educa-
tion courses every other year.

What kinds of courses might those be?

Breathing Through Your Genitals

Two of my colleagues participated recently in aworkshop on the psy-
chology of sex, designed to keep them up-to-date and in synch with
modern psychotherapeutic trends. The workshop leader wanted the
participants to get in touch with their bodies, to bring al the dif-
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ferent parts and functions of the body closer together. | have no idea
what that means, but students were instructed to "Breathe deeply.
Deeper, deeper. Breathe through your genitals!™ I'm not sure how
well my colleagues mastered this exercise because they both broke
out in giggles at this point in the story, but I'm sure the experience
wasvauable.

Aqua Genesis

Bdow, Steve Moen, the defendant's attorney in a 1993 personal
injury trial in Seattle, is asking Kate Casey, the plaintiff's therapist, to
explain to him, a zhe witnessstand, the meanings of various extracur-
ricular "trainings" listed on her résumé.

Attorney: In addition to your background in substanceabuse, Ms.
Casey, you've had some additional trainings. I'd likeyou to
explain some of these typesof mental health trainingsthat are
mentioned on your vitae and in your testimony also. What is
Aqua Genesis?

Therapist: Agqua Genesisisatechnique usingwater asthe contextin
a hot tub to help people to, uh, recall prenatal and preverbal
experiences. (Mateu v. Hagen, 1993)

Here the judge, Dale Ramerman, asked Ms. Casey, "One was
prenatal and what was the other"? She replied, "Preverbal experi-
ences." Either not hearing or not understanding, he said, "Pre-
verbal?* She explained kindly, "Preverbal. Before the age of nine
months."

The attorney then picked up the questioning again and asked
the clinician, "Is it your understanding that in the process of Aqua
Genesis memories can be recovered from both the prenatal and the
preverbal periodsof ones life?' Shereplied, "Yes"

Shesaid,"Yes" And we have proof that sheis right.

The dialogue below is actua testimony from this same civil
injury trial in which the plaintiff is explaining to the defense attorney
how this therapist took her back in time so that she remembered
what it was like to be in the womb.

The attorney asked her, "What can you tell me about prenatal
work?" The patient/plaintiff told him, "My understanding of that is
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they have you reenact some events. So prenatal would be maybe some
experiences you had prenatally that were very difficult.” T he attorney
said very politely, "Can you give me some specifics as to what your
experience was in that?"' The plaintiff replied, "l remember —the
specific piece that | remember doing was remembering having a very
tough time breathing. Feeling really suffocated, redly tight.” In an
attempt at clarification, the attorney asked, "What did that have to do
with the prenatal state?" She said, "That's what | experienced in the
womb prenatally.” Still pushing for clarification, the attorney asked
gently, "Can you describe for me specifically, though, in the therapy
context, the connection with your prenatal state and what you were
doing in therapy? Can you just give us kind of a view of how that
therapy worked? I'm asking you to describe what happened.” The
patient/plaintiff replied, "You reenact being in the womb. And | said |
remember feeling | had a hard time breathing and a suffocating
feeling.”

The judge said then, "Let's take a five minute break or so"
(Mateu v. Hagen, 1993).

In the course of her "therapy,” this patient, who became a plain-
tiff in a recovered memory suit, came to believe such foolishness
because of her trust in the training and knowledge and authority of
her therapists. That is unforgivable.

BIRTH TRAUMA AND BODY MEMORY

Attorney: You have some training with Dr. Emerson, William
Emerson, on treating pre- and perinatal trauma. Can you
describe that a bit?

Therapist: Hm-hmm. This particular work focuseson Birth Trauma
and helping children, in particular, in this training to release
some of that trauma that isstored in the Body Memory.

Attorney: What do you mean by Body Memory?

Therapist: | mean that anything that happens to us, particularly of a
traumatic experience, becomes stored in the body. It's done
through activating the adrenal glands. It's done through a partic-
ular tensing. It's done through the release of adrenal, so that our
body, in essence, has ashock, has areaction to the traumatic
experience that becomes|ocked in our bodiesin certain ways.
(Mateu v. Hagen, 1993)
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Although on a first hearing this has a decidedly goofy sound, it
can be proven to be true in a matter of moments. Like so. Yau can't
consciously remember learning to wak or to talk, can you? No, of
course not. But you can walk and talk, can't you? What about riding a
bike?Isn't it true that you dways remember how to ride a bike even if
it's been years since you tried? How can that be? Simple. You have
stored the learning in your Body Memory. QED. It is stored in the
permanent part of your body, of course, not in the renewable parts like
your skin or your hair. Or your muscles, or tissues, or cellsor ... What
did she say?"It's done through the release of adrenal.” Well, no doubt.

Attorney: Now, obvioudy, in the prenatal state the human being has
no vocabulary or speech, right?

Therapist: I1t'smy belief that they don't. [Cautiouslittle doggy, isn't she?|

Attorney: And so if a prenatal memory isrecovered, how isit
expressed?

Therapist: It's usualy expressed through the body, through a body
position. If oneisan adult or a baby it may be expressed through
crying. (Mateu v. Hagen, 1993)

It might seem that prenatal memories have a rather restricted
range for their expression but perhaps subtlety of interpretation is
required. T hereality of such memoriesis undeniable, right? After all,
it isfrequently reported that victims of violence curl up into the fetal
position. Well, what else could that possibly mean? One rather
intriguing question does arise. What, exactly, does a fetus have to be
upset about? It's cold?It's hungry? Bored? What kind of traumas are
encountered in the daily life of the fetus, anyway?

Both therapists and patients who become involved in these folie
a deux techniques believe absolutely in whatever trendily plausible
story is sold along with them. It never seems to occur to them that
there are countless other possible explanations.

Transactional Analysis

The crucial importance of prebirth experiences is taken as an article
of faith by many modern therapists, asis the vital role played in adult
life by the inner child, the progeny of Eric Berne, the founder and
promulgator of transactional analysis.
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Heexplainsit so:

Each individual seems to have available a limited repertoire of
... €go states, which are not roles but psychological redities.
This repertoire can be sorted into the following categories: (1)
ego states which resemble those of parental figures (2) ego
states which are autonomously directed toward objective
appraisa of reality and (3) those which represent archaic relics,
still-active ego states which were fixated in early childhood.
Technically these are called, respectively, exteropsychic, neopsy-
chic, and archaeopsychic ego states. Colloquially their exhibi-
tionsare called Parent, Adult and Child. (Berne 1964, p. 23)

Technically, thisis caled psychobalderdash, but it is entertaining,
and Berne’s books are rather fun pop psychology tracts, especially the
one entitled Games People Play. Bewildering and alarming is that
transactional analysis, which has nothing but a rhetorical redlity, is
among the more substantial of the continuing education offerings in
modern American psychology.

M ore bewildering, and certainly more amusing, isthefact that:

Borrowing from pop-psychology classics of the 1960’s and
70’ like Games People Play and I'm OK-Youre OK, the official
[Texas] state gun-class curriculum requires that applicants for
a gun permit know about the three "ego-states” said to exist
within everyone: the parent, the child, and the adult. To mini-
mize the risk of gunfire in any dispute ... move the verbal
encounter toward resolution incorporating as much win-win
strategy as possible. ... "'Adult to adult' is very de-esca-
lating." (Verhovek, New York Times November 8, 1995)

Ah, well, however touchingly simplistic the psychoexperts
injunction to act like an adult when you have a gun in your hand, itis
rocket science compared to age regression.

Age Regression
AsMs. Casey explained in her testimony to Mr. Moen: "My belief is
that within us we dl carry different ages that we've been in the past.
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And s0 in an age regression . . . they get in touch with that part of
them that recalls being [a prior age]” (Mateu v. Hagen, 1993).

Get in touch with your sdif at prior ages? What a great idea.
Tak about the inner child! If Ms. Therapist is right, you've got a
whole one-room schoolhouse in therel We might think of this—
technically —as the Onion Theory of Development. Think of your-
self, | mean yourselves, as formjng in sequencelike the rings of atree
or the layers of an onion. When you want to be three yearsold again,
you can, with the help of a trained therapist, just peel off the newer
layers and pop out that rosy-cheeked three-year-old. Or you can
work on uncovering the fresh-faced twenty-year-old who lurks within
your many-layered orb.

Do you only carry one inner child per year? Or one every Sx
months, or what? It would be helpful if these psychological theoreti-
cians would spell out the details of their theories alittle more clearly
for the rest of us.

Dr. Margaret Bean-Bayog, the Harvard psychiatrist whose med-
ica student patient killed himself after what was later seen as a scan-
dalous course of treatment, was accused of using age regression to
turn her patient into a child again and to make him believe that she
was his mother. It is interesting that she pointed out in disgust that
the field of psychology was entirely incapable of successfully
employing the techniques that she had putatively used to destroy her
patient's mental health. Whatever other mistakes she may have made,
she was certainly right about that.

Despite the absence of any substantial, scientific content in
these so-called continuing education courses, the number of such
offerings available—certified by the American Psychological Associa-
tion as appropriate for mental health practitioners—is huge and
growing. It isalucrative business.

Ericksonian hypnosis? Well, at the Massachusetts School o
Professional Psychology, for $895 you can learn Ericksonian hypnosis
in four weekends plus three supervisionsessions. And you get seventy
continuing education credits! That will keep you up-to-date for three
or four years.

Not interested in hypnosis? Well, how do you fed about the
"Psychology of Investing,” aso offered at the Massachusetts School ?
For $369 you can "explore the psychological meaning of investingin
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our culture. Using Kohut’s concept of selfobjects and Winnicott's
ideas about potential space, we will understand investing as one cul-
tural activity that occupies the potential space between individual and
society.” Yes indeed. | wonder if my stockbroker knowsthat his jobis
filling the potential space between individual and society? I'm aways
telling him that his job isto make merich.

Perhaps you are interested in " Trauma and the Rorschach.” No?
How about "Men and Traumatic Life Experience: The Impact of
Gender |dentity and Socialization on How Males Cope with Psycho-
logical Trauma'?1 like that one. Guys have been getting kind of left
out with the current spate of female victims. It's been a long time
since the Vietnam War. (These courses are taught by faculty at the
Boston-area Trauma Clinic.)

"Working Women Unhappy About Working"? "Mothers and
Adult Daughters Hurting"? "Psychodynamic Psychotherapy with
Gay Men and Lesbians'? The list goes on and on and on and on.
(Why do these titles sound like shows on Geraldo?) 1t isan enormous
business, all done in the name of protecting you, the public, from the
dangers of rampant ignorance on the part of your psychotherapist.
(Well, there may be some profit motive in al of these offerings, but
surely money is not the primary goal.)

Learn While You Sleep

Now, the busy psychotherapist may not have time to go to these long
workshops and weekends because of a very active caseload, so how
can the continuing education requirement for the license be met?
That is easy.

"The Institute for the Study of Human Knowledge [as opposed
to Alien Knowledge?] has selected books and tapes on Cognitive
Therapy, Building Pleasure into Daily Life, Practical Uses of Social
Psychology, The Healing Effect of Confiding in Others, Trust and
Optimism, Positive Illusions, The Cultural Differences Between Men
and Women, The Evolution of Consciousness, Stress Management,
and Women’s Health." For as little as $8.50 a credit, the overworked
psychotherapist can learn all he or she needs to know to keep an up-
to-date license just by reading the book, listening to the tape, and
sending in atest.



LEARNING TO READ TEA LEAVES 95

Entrepreneurial Psychother apy

Many such course tapes are available for laypersons (or is that future
patients?) aswell asfor practitioners. This happy circumstance can be
thought of as a mental health community outreach program, | guess.

For example, Dr. Brian Ford of Bellevue, Washington, offers two
series of what he cdls trance-induction tapes, " Dealing with Life" and
"Happy Childhood.” As part of histrial testimony in the civil injury case
above, he explained the"Happy Childhood" seriesso: "For instance, if |
were to take you through a guided visudization and you were to
imagine a scene, a positive scene, say with a parent, and you were to do
that in arelaxed, even ahypnotic state, then after you went through that
visualization, you would remember it.. .. So, in short you'd remember
having had the experience on tape" (Mateu v. Hagen, 1993).

Dr. Ford explained this process during his testimony in a recov-
ered memory civil trial, and followed up by saying that if people can
be brought to relax and imagine a fantasized past, then they will come
to remember that past as part of their own childhood, their "happy
childhood.”

This trance tape entrepreneur was until October 1996 a licensed
psychologist in the state of Washington. That month he lost hislicense
for twenty years for having an affair with a patient. He did not lose it
for messing with people's memories with his "Happy Childhood"
trance tapes. And why should he have? He is but one of many thou-
sands of such entrepreneurs al over the country peddling their non-
sense both inside our courtrooms and out.

Access Your Angel

The trainings and topics, the therapists and techniques covered in
this chapter do not represent only the fringe of the mental health
profession, or only the most exotic and irresponsible of clinical prac-
titioners. Would that it were so, but it is not. Consider this workshop
on "Spirituality, Creativity, and Healing,” offered by the Boston
Center for Adult Education:

This workshop will explore the vita link between spirituality
and creativity in the healing relationship from an achemical
[seeing illness and wellness as a process of transformation)
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perspective. Through a demonstration of a meditation-based
video technique developed by [the teacher], participants will
experience the central role that transpersona vision has in
accessing and empowering the client's inner healer. (Catalog,
BCAE, 1995)

This workshop is taught by a Ph.D. psychotherapist who
teaches in the graduate program in counseling psychology at Leslie
Collegein Cambridge.

Or how about " Grof Holotropic Breathwork," taught by acerti-
fied master's degree psychotherapist in Massachusetts?

"Holotropic Breathwork” is a powerful method of cooperating
with the healer that exists within each of us. "Holotropic” is a
word derived from Greek and means "moving forward toward
wholeness." Using the breath and evocative music, this process
alows unproductive patterns and emotions, frozen with past
traumatic events, to surface. Focused bodywork may be used as
an adjunct to help free the energy. Mandala drawing and group
sharing complete the process. ($175.00). (Workshop and
Course Catalog, Interface, 1995)

What about "Inner Bonding Therapy" or "Healing Y our Alone-
ness: Finding Love and Wholesomeness Through Your Inner Child,"”
each of which is taught by Los Angeles-based therapists? “Neu-
roLinguistic Programming,” taught by a Cambridge, Massachusetts,
Ph.D. who will also teach you Ericksonian hypnosis? " The Inner
Child Workshop," taught by a Newton, Massachusetts, licensed
social worker?No?

Well, then, here is one you can't resist, given how hot and
timely the topic: "Past Life Regression Therapy," taught by an R.N.,
M.Ph. The catalog reads:

Regression therapy has been increasingly accepted as an
approach to helping people break through blocks which have
not responded to more conventional therapies. Whether past
livesare"redl" or not, thereis now abody of therapeutic experi-
ence which tells us that these regressionsare useful for clearing
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out the debrisaof the past. . . . There will be one induction exer-
cise using the rattle and drum, followed by a guided visudiza-
tion into metaphysical time. Pleae bring a pillow and blanket and
wear comfortableclothing. ($75.00). (Interface;italics added)

Did | have to shop around all over the country to find these far-
out examples just to scare you? No. This last little batch of offerings
is dl from one source, an outfit in Cambridge, Massachusetts, called
Interface, and theillustrations | have chosen are realy quite conserv-
ative. | didn't put in the one taught by the lady who has a private
practice in animal telepathy, and, believe me, there are a great many
such offerings at Interface. But not to worry. Their course catalog is
filled with M.D.s. Ph.D.s, M.A.s, R N.s, Ed.D.s, M.Ed.s, M.S.W.s,
and so many other strings of initials that only atruly paranoid student
could feel anything but the greatest trust in the competence and
authority of the teachers and the worth of the offerings.

You can access your angel through guided visuaization and
meditation or you can access the intrauterine you. You can relive the
suffocation of the womb or fly back into the freedom of aformer life.
Yau can float back to age two in the hot tub or float a margin loan
into potential investment space. You can create a happy childhood for
yourself or for your "significant other." You can learn hypnosis—
Ericksonian or otherwise— and never go on adiet again! You can do
al these things and more with the help of mass distribution psy-
chotherapy tools. Fortunate you!

People believe this stuff. Life is hard and unfair and frightening.
People want to believe, they need to believe, in magic and in the pos-
sibility of effortless control over their lives and their miserable fates.
Thissort of nonsense, taught by lecturers with their perfectly correct
but wildly misleading titles of "counselor,” "' psychologist,” "' psychia-
trist," and "social worker," is not harmless. It is the inevitable, logical,
and pernicious extension of clinical psychologists continuing to grasp
thefig leaf of sciencewhile engagingin an increasingly blatant appeal
to humanlund's most primitive and desperate needs.

SO WHY NOT BREATHE THROUGH YOUR GENITALS?
Where's the harm? What's wrong with listening to inspirational lec-
tures and tapes, and reading provocative books, and participating in
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life-enhancing seminars and workshops?We need al the help we can
get to manage our family lives and work lives and personal problems
better.

What iswrong is that the psychologica industry takes advantage
of the public's desperate need for answers to impossible psychological
guestionsand clams to be able to satisfy that need. ltisalie.

These snake oil salesmen pretend to a gullible public and to our
courts to know things—to have been trained in things—they cannot
possibly know anything about, and pretend to be able to provide help
they cannot possibly provide. Worse, professional organizations stand
behind these claims of psychological expertise, not only by permitting
advertising but by providing continuing education credit for what is
nothing more than complete nonsense. Worse, our state governments
license practitioners to make claims of expertise based on this same
nonsense.

It is crucial that we determine whether someone will kill again
or if achild will be harmed in a particular setting, whether someone
is guilty of a particular action, when someone is lying. Because these
matters are so vital, our courts are desperate for certainty and they
search for this certainty beyond their own limitations.

In the current system of American jurisprudence, psychologists
are asked to make these decisions under the assumption that they—
unlike their poor, benighted, nonpsychological brethren— are spe-
cidly trained and skilled at making these decisions. They are not.
They cannot be.

Claims about psychological expertise are being made on and off
the witness stand, and psychological "services are being offered to
the public by entrepreneurswho represent themselvesas certified and
licensed and expertly knowledgeable in matters about which they
cannot possibly qualify as true experts because no one on earth could.

Let us be very clear about the true state of the psychologist's art.
Psychologists do not know any more about behavior than the average
man or woman in the jury box or the judges robes. Psychologists do
not know what causes behavior and they are entirely incapable of pin-
pointing some hypothetical event in the past that has led to the pre-
sent state of an individual. They do not know what got done, how it
got done, or whodunit. And not only are they unable to predict
future behavior any better than the man or woman on the street, they
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are actually worse at it, blinded as they are by the illusion of their
own expertise. Diagnostic categories are not validly established and
diagnoses cannot be rendered reliably. Neither can therapy be reli-
ably used to change the behavior of our citizens, juvenile or adult,
violent or simply wayward.

Psychologists have no specia ability to read into the soul —or
mind or psyche—of another human with any more accuracy than the
rest of us. Upon finishing graduate or medical school they are not
given specia soulographs or psychometers that let them plumb the
depths of anyone's psychological being. There simply is no mental
stethoscope, no matter how much our justice system wishes there
were.

Clinicians are not trained to perform the myriad tasks the legal
system asks them to perform because no body of knowledge exists to
support such training. It is a sorry state of affairs, but it is the only
state we've got.
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Getting Away with Murder

Criminal Diagnogtics

Criminal defendants increasingly clam that their crimina
behavior was caused by socid toxinsthat excuse or mitigatetheir
guilt. . .. These clams are not aberrational doctrinal proposals,
but rather are sophisticated extensions of existing crimina doc-
trine commensurate with scientific advancements.

Patricia Falk, "Nove Theoriesof Criminal Defense Based upon
the Toxicity of the Socid Environment,” 1996

BATTERED WOMAN SYNDROME DEFENSE

In 1978, a sophisticated insanity defense was used successfully
to win the acquittal of aMichigan housewife, Francine Hughes,
in the so-called "burning bed" case. The technical rationale for
pleading temporary insanity was to make evidence of long-
standing abuse admissiblein court. T he defense attorney, Ayron
Greydanus, argued that the battering itsdlf caused Hughes'
insanity, not any frailty inherited with gender. (Stark 1995)

T he battered woman syndrome defense is invoked increasingly
these days in a number of trials for murder ac